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OVERVIEW

COVIEL9 pandemic in perspective
Occupational Safety and Health Act of 1970
Americans with Disabilities Act of 1990
OSHA revised guidance on CGMD

National Emphasis Program

Possible Emergency Temporary Standard
AmericarRescue Plan Act

EEOC guidance on mandating vaccines

Can we require employees to take CQ¥IBst and/or vaccine’
Can weofferincentives for employeesdet vaccinated?
Can we require employees to return to workplace?
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THE 1918 AND 2020 PANDEMICS

World War POMdeaths)
1918 flu pandemis@Mdeaths)

Four waves over two years
No effective vaccine or antiviral

Control measures similar to today: imposing guarantines,
requiring face masks, limiting public transportation, and clos

gathering places
Two years later world economy back to normal

Great Depression
Unemployment reached 25% in 1933

World War 1F0-80Mdeaths)
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THE 1918 AND 2020 PANDEMICS

2020 COVIHDO pandemiBMdeaths so far)
Initially led to 22M job losses in U.S.; ~ 14M haveébeske
1020 times deadlier than seasonal flu

Three vaccines determined safe and effective for emergency 1
U.S.

Protection from hospitalization, death, and severe disease it
100% for all three

Fourth is pending approval and fifth is in Phase 3 trials in U.
In most of U.S., cases are going down as vaccinations increas
Daily new cases are down from 250,000 in January to 67,0(

As of April 20, 2021, 40% of U.S. population has received a
one dose, vs. 49% in UK, 20% in Germany, and 8% in India
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VACCINES AND VARIANTS

Company Protection from Protection from Protection from
Hospitalization & | Severe Disease Mild Disease
(Percentages not comparable
DEch hecnus:ﬁﬂs w::zre r.ur::iucted
at different times/places
where there might have been
different circulating variants)
moderna mRNA 2 100% 100% 94.1%
- mRNA-1273 30 Placebo Arm
0in Vaccine Arm
@ mRNA 2 100% 100% 95%
BNT16262 9 Placebo Arm
0in Vaccine Arm
A Non-replicating simian 2 100% 100% 76%
D adenovirus/DNA 15 Placebo Arm
AstraZeneca  AZD 1222 0 Vaccine Arm
Non-replicating human 1 100% 100% 74.4% U.S.
9"3"’“"”"9"“""“’“ adenovirus/DNA 16 Placebo Arm 64.7% Latin America
0 in Vaccine Arm 52% 5. Africa

INJ-78436725

Spike protein 2 100% 89.3% overall (UK) 89.3% U.K.

NOVAVAX NVX_CoV2373 60% S. Africa 55.5% S. Africa

Source: National Institute for Occupational Safety and Health
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VACCINES AND VARIANTS

Several significant variants discovered
More transmissible and potentially cause more severe disease
oDoubl e mutantoé variant i1 n CA
So booster shots may be needed

Some people develop ochroni c
Symptoms like fatigue and shortness of breath persist for 30+ days

fLos Angeles Times
)ouble mutant’ coronavirus variant 1s found in Californ

By RONG-GONG LIN 1I, LUKE MONEY

APRIL &, 2021 8:48 AM PT

SAN FRANCISCO — A possibly worrisome variant of the coronavirus first identified in

India — so new that it has no official name — has been found in California by

scientists at Stanford University.

www.nexsenpruet.com
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OSH ACT BASICS

Sec. 5(a)(1) oGener a

Requires each empl oyer
from recognized hazards that are causing or are
likely to cause death or serious physical harm to
empl oyeeso

Employer can be cited under GDC if there are
feasible means to abate a serious hazard that it
doesnot Uuse
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OSH ACT BASICS

Sec. 5(a)(2) Comply with applicable OSHA stan
These are the standards OSHA is focusing on during
COVIEL9 related inspections:

Recordkeepingnd reporting injuries and iliness
PPE

Respiratory protection

Sanitation

Access to employee exposure and medical records
BBP

Hazard communication
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OSHACT BASICS

Sec. 11(d\o retaliatiomgainst employee for
raising workplace safetpncerns

So care needed when responding to employee saft
concerns related to COMID
Sec 13(a) Employee may refuse to work only |
he/she has good faith belief there Is Imminent
danger of death or seriougury

If employer following OSHA and CDC guidance, m
employees should not be in danger
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ADA BASICS

Prohibits discrimination against qualified
individual witldisability
QIWD=someone who with or without reasonable
accommodation can perform essential functions of |

oDi sabilityo defined br
substantially limits a major life activity
Includes many conditions, but does not include
generalized fear of COMI®
May include COMID with significant symptoms

May include underlying condition that makes employee
susceptible to COUID
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ADA BASICS

Prohibition includes conducting medical
examinations and making medical inquiries

Unless job related and consistent with business
necessity, or

Employer has reasonable belief employee poses dir
threat to him/herself or others

Per EEOC, COVID meets direct threat standard

Strict confidentiality requirements apply

Medical information must be kept confidential, in sepal
fi1r 1 e from employeeds reg
other employees cannot access it
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ADA BASICS

Prohibition also includes failing to make reasonable

accommodation once employee requests it
Accommodatior any change in work environnméat
enablesemployedo perform essential functionspafsition

If employee requests accommodation, employer and empl
should engage In interactive process

Not required to provide accommodation that wanddse
unduehardship

Not necessarily required to provide accommodation preferi
employee

OK to exclude employedose disability poses direct threat
that cannot be eliminated or reduced with RA
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EXECUTIVE ORDER ON WORKPLACE
SAFETY AND HEALTH

Issuedl]an.21,2021

Directed OSHA to:

Ol ssue €& revised guidance |
duringthe COVID9 pandemi coO

oOConsi der whether any emer
COVIEL9 ¢é are necessaryo and
20216

oLaunch a nati onal program
effortsrelatedtoCOVID9 on hazardous ¢c
employers that engage in retaliation against employees wh
compl aigafetmbout 0
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OSHA REVISED GUIDANCE ON a9VID

Issued Jan. 29, 2021

Highlights from OSHA’s Revised Guidance
on Preventing the Spread of COVID-19 in

the Workplace

As part of the Occupational Safety and Health Administration’s (OSHA) commitment to protect
workers and issue stronger worker safety guidance, the agency has published Protecting
Workers: Guidance on Mitigating and Preventing the Spread of COVID-19 in the Workplace to

14
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OSHA REVISED GUIDANCE ON a9VID

Encourages employers to adopt plan to mitigate sprea
COVIEL9 atwork that addressd®yelements:

N|P

Assignment of workplace coordindtoberesponsible for
COVIEL9 issues

|dentification of where and how workers may be exposer
COVIEL9 at work

|dentification of combination of measures that will limit
spread ohtwork,to include providing workers with face
coverings and improving ventilation

Establishment of system for communicating effectively w
workers and in language theyderstand
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OSHA REVISED GUIDANCE ON a9VID

Educating/training workers on COY8policies and
procedures

Instructing workers who are or may be infected to stay h

Consider letting workers who are or may be infected to
telework

Performingenhanced cleaning and disinfection after peor
with suspected or confirmed COY®have been in the
facility

Recording and reporting COXL@Dinfections and deaths

Implementation of protections from retaliation, like settin
anonymous process for workers to voice concerns abou
COVIEL9 related hazards

N|P

EMPLOYMENT LAW AND COVID-19 VACCINES



OSHA REVISED GUIDANCE ON a9VID

Making COVIIDO vaccines available at no cost to eligible
employees
And providing informatiand training on the benefits and
safety ofvaccinations

Requiringace coveringand/omphysical distancing, even f
employeesvho arevaccinated

Because it is not yet clear whether vaccines prevent COV|
transmission (as opposed to infection)

Ensuringcompliance with other applicable OSHA standa
like PPE standard and general dlayse
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NATIONAL EMPHASIS PROGRAM

IssuedMar. 12, 2021

InstructsArea Offices to step wmsite inspectionfor hazards and standards
related taCOVIEL9

Includes focus on whistleblower cases
oStrongl e mlarostateds doghgsames t at e

OSHA DIRECTION

U.S. DEPARTMENT OF LABOR Occupational Safety and Health Administration

DIRECTIVE NUMBER: DIR 2021-01 (CPL-03) EFFECTIVE DATE: March 12, 2021
SUBJECT: National Emphasis Program — Coronavirus Disease 2019 (COVID-19)

ABSTRACT

Purpose: This Direction describes policies and procedures for implementing a
National Emphasis Program (NEP) to ensure that employees in high-
hazard industries or work tasks are protected from the hazard of
contracting SARS-CoV-2 (severe acute respiratory syndrome
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NATIONAL EMPHASIS PROGRAM

Targets specific industries for inspection

Based on employee risk of potential exposure to €®OVID
Table 1. Targeted Industries in Healthcare by 2017 NAICS

NAICS Code Industry
621111 Offices of Physicians (except Mental Health Specialists)

621210 Offices of Dentists

621610 Home Health Care Services

621910 Ambulance Services

622110 General Medical and Surgical Hospitals

622210 Psychiatric and Substance Abuse Hospitals

622310 Specialty (except Psychiatric and Substance Abuse) Hospitals

623110 Nursing Care Facilities (Skilled Nursing Facilities)

623210 Residential Intellectual and Developmental Disability Facilities

H23311 Continuing Care Retirement Communities

623312 Assisted Living Facilities for the Elderly




NATIONAL EMPHASIS PROGRAM

Table 2. Targeted Industries for non-Healthcare by 2017 NAICS

NAICS Code Industry
311612 Meat Processed from Carcasses
311611 Animal (except Poultry) Slaughtering

311615 Poultry Processing

445110 Supermarkets and Other Grocery (except Convenience) Stores

452112 Discount Department Stores

493110 General Warehousing and Storage

561320 Temporary Help Services®

722511 Full-Service Restaurants

722513 Limited-Service Restaurants

922140 Correctional Institutions
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UPDATED INTERIM ENFORCEMENT
RESPONSE PLAN

Issued Mar. 12, 2021
Details how compliance officers are to conduct inspect

Occupational Safety and Health Administration

U.S. Department of Labor gasningtnn,m.c.?uz1q
eply to the attention of;

March 12, 2021

MEMORANDUM FOR: REGIONALADMINISTRATORS
STATE PLAN DESIGNEES

THROUGH AMANDA EDENS
Deputy Assistant Secretary

FROM: PATRICK J. KAPUST, Acting Director
Directorate of Enforcement Programs

SUBJECT. Updated Interim Enforcement Response Plan for Coronavirus Disease 2019 (COVID-19)
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EMERGENCY TEMPORARY STANDARI

Not issued yet

If issued may require employers to:

Assess and categorize each job for risk of exposing workers t
COVIEL9

Followspecific procedures forhen infecteémployees can returr
to work

Enforce maslkvearing by employees, at least indoors
Give employees free access to vaccines

If issued, in SC it would be up to SC OSHA how aggre:
to enforce it

And it may be subject to court challenge
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EMERGENCY TEMPORARY STANDARI

Surging Covid Vaccine Rates Raise Legal Issues for
OSHA Standard

o List - 1} )
April 5, 2021, 11:01 AM o Deab '§)

e Widespread inoculation could moot ‘emergenc

= gency’ Bruce Rolfsen
@ Too soon to declare victory, advocates counter Reporter
The growing number of vaccinated people could fuel legal challenges if the federal

government issues an emergency temporary standard to prevent workplace Covid-
19 infections.

U Documents

CDC vaccination data

OSHA Rule Protecting Workers From Covid Expected
Soon

= | 7
April 12, 2021, 5:30 AM 5 C) = & n m

Mask mandates are coming down across the country, even as Covid cases are rising
in most states. But the Biden administration appears poised to reinstate masking
and other social distancing rules for recalcitrant governors — at least in the
workplace. The federal Occupational Safety and Health Administration is pre

Robb Mandelbaum

Bloomberg Mews

arin




ARPA

Enacted March 11, 2021

$1.9T stimulus package
Adds $100M t o OSH Ardoscentent dcgvdids t

Extends availability of tax credits to employers with fewer than 5(
employees that provide paid leave for various CI9\Hlated
reasons

Adds time spent obtaining a COYDrvaccination to list of reasons

L
gngRS Help | News | English v | L'? Charities & Nonprofits | E Tax Pros

File Pay Refunds Credits & Deductions Forms & Instructions

Home / Mews [ FactSheets [ Employer tax credits for employee paid leave due to COVID-19

Under the American Rescue Plan, employers are entitled to tax
credits for providing paid leave to employees who take time off

related to COVID-19 vaccinations



OSHAGUIDANCBEN RECORDING COIACASES

Case Is a recordable iliness If:
Confirmed
Workrelated

Resultan death, days away from work, restricted wol
or transfer to another job, medical treatment beyond
first aid, or loss of consciousness

May 19, 2020
MEMORANDUM FOR: REGIOMAL ADMINISTRATORS
STATE PLAN DESIGMEES

THROUGH: AMANDAEDENS
Deputy Assistant Secretary

FROM: LEE ANNE JILLINGS, Acting Director
Directorate of Technical Support and Emergency Management

PATRICK J. KAPUST, Acting Director
Directorate of Enforcement Programs

SUBJECT  Revised Enforcement Guidance for Recording Cases of Coronavirus Disease 2019 (COVID-19)



OSHAGUIDANCBEN RECORDING COIACASES

Factors OSHA wi | | C on
workrelated analysis:

Reasonabl eness of empl o
relatedness

Evidence available to employer

Evidence COD iliness was contracted at work

A factor weighing in favor of woekatedness:

Several cases developing among workers who work closely togethe
there is not an alternative explanation

A factor weighing against wag{atedness:

Worker who tests positilg@onlyworker in his or her vicinity to contract
virus
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OSHAGUIDANCBEN RECORDING ADVERSE

REACTIONS TO COVEDVACCINES
Posted April 20, 2021

Workrelatedness depends, as a practical matter, on

whether employer has required or recommended
vaccination

#--X UNITED STATES

# DEPARTMENT OF LABOR

Occupational Safety and Health Administration

Frequently Asked Questions

accine Related

Are adverse reactions to the COVID-19 vaccine recordable on the OSHA recordkeeping log?

If I require my employees to take the COVID-19 vaccine as a condition of their employment, are adverse reactions to the vaccine recordable?

| do not require my employees to get the COVID-19 vaccine. However, | do recommend that they receive the vaccine and may provide it to them or mak
arrangements for them to receive it offsite. If an employee has an adverse reaction to the vaccine, am | required to record it?



OSHANDUSTRY GUIDANCE

COVID-19 Guidance for Nursing Home and
Long-Term Care Facility Workers

OSHA is committed to protecting the health and safety of America’s workers and workplaces during
the COVID-19 pandemic. The agency is issuing a series of alerts designed to keep workers safe.

The following steps can help reduce exposure to the coronavirus for workers in nursing homes and
long-term care facilities:

¢ Instruct sick workers to stay home.

» Screen workers and residents regularly for signs and symptoms consistent with COVID-19.

e Quarantine workers and residents if they have been exposed to an individual with COVID-19.

* Follow CDC guidance on resident visitation policies.

e Ask visitors to inform the facility if they develop a fever or symptoms consistent with COVID-19
within 14 days of their visit.

¢ Implement physical distancing practices to maintain at least six feet between
workers/residents/visitors, including while workers perform their duties and during breaks.

» Stagger break periods to avoid crowding in breakrooms.

EMPLOYMENT LAW AND COVID-19 VACCINES www.nexsenpruet.com




OSHANDUSTRY GUIDANCE

COVID-19 Guidance for Dental Practitioners

OSHA is committed to protecting the health and safety of America’s workers and workplaces during
these unprecedented times. The agency will be issuing a series of industry-specific alerts designed to
help keep workers safe.

If you are a dental practitioner, the following tips can help reduce the risk of exposure to
the coronavirus:

e Encourage workers to stay home if sick.

e Maximize use of telemedicine for non-emergency consultations, and prioritize urgent and
emergency procedures.

e Install physical barriers or partitions between patient treatment areas.

Provide adequate ventilation and airflow in patient treatment areas so that air moves away from

staff work areas.




SC OSHA GUIDANCE

Mostly reiterates OSHA and CDC guidance
SC OSHA COVID-19 Worker Safety
Guidance

SC OSHA is providing guidance to employers and employees as a result of COVID-19.
Please use the information and resources below to help keep everyone safe and
healthy.

SC OSHA Guidance on Returning to Work During COVID-19 Pandemic

General Information

Fact Sheet: When is COVID-19 Recordable and Reportable?

Frequently Cited Standards Related to COVID-19 Inspections

SC OSHA's Response to COVID-19

The Occupational Safety and Health Administration (OSHA) has issued Cuidance
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THEADAAND COVHDO

EEOCADA continues to apply during pandemi
but does not prevent employers from following
CDC and other public health recommendation:

Running guidance last updated December 16, 202

Used guidance developed in 2009 during HIN1
pandemic as starting point

What You Should Know About COVID-19 and the ADA, the
Rehabilitation Act, and Other EEO Laws

Technical Assistance Questions and Answers - Updated on Dec. 16, 2020
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CAN WE REQUIRE EMPLOYEES TO PAS
COVIELY TEST?

Generally yes, for employees coming to
workplaca see A.1to A.14

A.6. May an employer administer a COVID-19 test (a test to detect the presence of the COVID-19 virus)

when evaluating an employee’s initial or continued presence in the workplace? (4/23/20; updated 9/8/20
to address stakeholder questions about updates to CDC quidance)

The ADA requires that any mandatory medical test of employees be “job related and consistent with business
necessity.” Applying this standard to the current circumstances of the COVID-19 pandemic, employers may

take screening steps to determine if employees entering the workplace have COVID-19 because an individual
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CAN WE REQUIRE EMPLOYEES TO PAS
COVIELY TEST?

Employer may even administer its own CO¥IL
test on periodic basis or before employees ca
enter

Testing must be consistent with current CDC
guidance

Test used must be considered accurate and reliab
Antibodies test may not be used
Obtain written consent

N|P
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CAN WE REQUIRE EMPLOYEES TO PAS
COVIELY TEST?

Same for temperatuchecksand answering
COVIEL9 guestions
Do you have COVID?
Have you had symptoms associated with GOAD
See CDC for guidance on symptoms
Other permissible questions (not disalétgted)
Where have you traveled, even If travel was person

Why have you been absent, if employee has not
reported for work?
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CAN WE REQUIRE EMPLOYEES TO PAS
COVIELY TEST?

Not for employees 100% working from home
They do not pose exposure risk temmwkers and others
Cannot single out particular employee for testing o

guestions absent reasonable belief he/she may ha
COVIEL9

Cannot ask employees if family members have €C
19 or symptoms
GINA prohibits asking about family medical history

But OK to ask if employees have had contact with at
who has COVAI® or symptoms
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CAN WE REQUIRE EMPLOYEES TO PAS

COVIELS TEST?
Confidentiality requireménsee B.1 to B.8

OK to report name of employee who has COMIDpublic health
agency

OK for temp agency or contractor that places employee to noti
worksite employer if employee has CQWID

OK for employee to tell supervisor thatvooker has COVAHL®
symptoms, and OK for supervisor to tell management, but emg
should omake every effort to
empl oyeeds name

OK for employer that finds out employee has or may have X80\
to conduct contract tracing

If employee is working from home or on leave because ofI80\
cannot tell cavorkers why
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CAN/SHOULD WE REQUIRE EMPLOYEES T
A COVIEL9 VACCINE?

Can wefl see K.1 to K.9

Probablpt he vaccine I s not nece
asking for proof of wvaccina
l nquiryo

But must avoid followp questions that would elicit information
about disabilities

Li ke, oWhy havendt you been vacci |

And must consideequests for reasonable accommoddton
Pregnant workers
Employees with disabilities that may prevent them from obtaining a vaccine
Employees with religious objections to vaccines

Also, If vaccination requirement screens out QIWD, employer mi
show unvaccinated employee would pose a direct threat
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CAN/SHOULD WE REQUIRE EMPLOYEES T
A COVIEL9 VACCINE?

Many healthcare, loigrm care, and child care
employers already require vaccination against seasc
flu and other diseases

Difference is the COVID vaccine is EUA

Employers of workers who are in close proximity to each o
and customers could potentially do the same, assuming
reasonable accommodations provided

Also consider state and local ahcrimination laws

Keepinformation about vaccinations in separate
medical files, not personnel files
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CAN/SHOULD WE REQUIRE EMPLOYEES T

A COVIEY9 VACCINE?
Should we?
Is employer requireahd/or encouraged v@accinatavorkers?

If not,is it necessary to protect employees eugtomers?

Or can other control measures continue to be used to man:s
spread at work?

What if employees refusthis will happen!

Could raise NLRA and OSH Act issues
NLRA Section 7 protects employees who collectively object to
or condition of employment

OSHA Section 11(c) protects employees who raise workplace
concerns
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CAN/SHOULD WE REQUIRE EMPLOYEES T
A COVIEL9 VACCINE?

20090SHAetter during H1Ndandemic
Employerg ener al |l y may o0r evagcainesg
0 AJn employee who refuses vaccination because of a
reasonable belief that he or she has a medical condition t
creates a real danger of serious illness or death (such as
serious reaction to the vaccine) mapfotected under
Section 11(c) 6o

November 9, 2009

The Honorable Marcy Kaptur
One Maritime Plaza 6th Floor
Toledo, OH 20515-4146

Dear Congresswoman Kaptur.

Thank you for your letter enclosing correspondence from your constituent Mrs. Tara Fisher. Specifically, Mrs. Fisher would like to know whether her employer can mandate that she
accept a flu shot. Her employer has threatened the employees with mandatory time off if they do not accept the flu shots.
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CAN/SHOULD WE REQUIRE EMPLOYEES T
A COVIELO9VACCINE?

If considering mandatopplicy, plan for how teandle
requests foaccommodations

May use request form for employee to articulate why
asking for accommodation

May ask empl oyeeds medi c
complete certification explaining basis for request

Then go into interactive process

Possible accommodations include additional PPE,
modification of duties, transfer, and telework

Alternative strategy: encourage through communication
offer incentives
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CAN WE OFFER INCENTIVES FOR EMPLOYEE
TAKE A COVAD® VACCINE?

What kinds of perks can employers offer to
persuade employees to get a CcdIMaccine?

April15, 2021 memo from EEOC Acting Legal
Counsel

EEOGs working on guidance on this issue

NOETA as to when guidance wilréleased
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CANWEOFFER INCENTIVES FOR EMPLOYE
TAKEA COVIELY9 VACCINE?
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