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OVERVIEW
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COVID-19 pandemic in perspective

Occupational Safety and Health Act of 1970

Americans with Disabilities Act of 1990

OSHA revised guidance on COVID-19

National Emphasis Program

Possible Emergency Temporary Standard

American Rescue Plan Act

EEOC guidance on mandating vaccines

Can we require employees to take COVID-19 test and/or vaccine?

Can we offer incentives for employees to get vaccinated?

Can we require employees to return to workplace?
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THE 1918 AND 2020 PANDEMICS
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World War I (20M deaths)

1918 flu pandemic (50M deaths)
Four waves over two years

No effective vaccine or antiviral

Control measures similar to today: imposing quarantines, 

requiring face masks, limiting public transportation, and closing 

gathering places

Two years later world economy back to normal

Great Depression
Unemployment reached 25% in 1933

World War II (70-80M deaths)
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THE 1918 AND 2020 PANDEMICS
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2020 COVID-19 pandemic (3M deaths so far)

Initially led to 22M job losses in U.S.; ~ 14M have come back

10-20 times deadlier than seasonal flu

Three vaccines determined safe and effective for emergency use in 

U.S. 

Protection from hospitalization, death, and severe disease is 

100% for all three

Fourth is pending approval and fifth is in Phase 3 trials in U.S.

In most of U.S., cases are going down as vaccinations increase

Daily new cases are down from 250,000 in January to 67,000 now

As of April 20, 2021, 40% of U.S. population has received at least 

one dose, vs. 49% in UK, 20% in Germany, and 8% in India
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VACCINES AND VARIANTS
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Source: National Institute for Occupational Safety and Health
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VACCINES AND VARIANTS
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Several significant variants discovered

More transmissible and potentially cause more severe disease

òDouble mutantó variant in CA

So booster shots may be needed

Some people develop òchronic COVIDó

Symptoms like fatigue and shortness of breath persist for 30+ days
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OSH ACT BASICS
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Sec. 5(a)(1) òGeneral duty clauseó

Requires each employer to keep workplace òfree 

from recognized hazards that are causing or are 

likely to cause death or serious physical harm to 

employeesó 

Employer can be cited under GDC if there are 

feasible means to abate a serious hazard that it 

doesnõt use
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OSH ACT BASICS
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Sec. 5(a)(2) Comply with applicable OSHA standards

These are the standards OSHA is focusing on during 

COVID-19 related inspections:

Recordkeeping and reporting injuries and illness

PPE

Respiratory protection

Sanitation

Access to employee exposure and medical records

BBP

Hazard communication
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OSHACT BASICS
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Sec. 11(c) No retaliation against employee for 

raising workplace safety concerns

So care needed when responding to employee safety 

concerns related to COVID-19

Sec. 13(a) Employee may refuse to work only if 

he/she has good faith belief there is imminent 

danger of death or serious injury

If employer following OSHA and CDC guidance, most 

employees should not be in danger
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ADA BASICS
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Prohibits discrimination against qualified 

individual with disability

QIWD=someone who with or without reasonable 

accommodation can perform essential functions of job

òDisabilityó defined broadly as impairment that 

substantially limits a major life activity

Includes many conditions, but does not include 

generalized fear of COVID-19

May include COVID-19 with significant symptoms

May include underlying condition that makes employee 

susceptible to COVID-19
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ADA BASICS
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Prohibition includes conducting medical 

examinations and making medical inquiries

Unless job related and consistent with business 

necessity, or

Employer has reasonable belief employee poses direct 

threat to him/herself or others

Per EEOC, COVID-19 meets direct threat standard

Strict confidentiality requirements apply

Medical information must be kept confidential, in separate 

file from employeeõs regular personnel file, in way that 

other employees cannot access it
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ADA BASICS
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Prohibition also includes failing to make reasonable 

accommodation once employee requests it

Accommodation = any change in work environment that 

enables employee to perform essential functions of position

If employee requests accommodation, employer and employee 

should engage in interactive process

Not required to provide accommodation that would impose 

undue hardship

Not necessarily required to provide accommodation preferred by 

employee

OK to exclude employee whose disability poses direct threat 

that cannot be eliminated or reduced with RA
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SAFETY AND HEALTH
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Issued Jan. 21, 2021

Directed OSHA to:

òIssue é revised guidance to employers on workplace safety 

during the COVID-19 pandemicó

òConsider whether any emergency temporary standards on 

COVID-19 é are necessaryó and if so òissue them by March 15, 

2021ó

òLaunch a national program to focus OSHA enforcement 

efforts related to COVID-19 on hazardous conditions é and on 

employers that engage in retaliation against employees who 

complain aboutó safety
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OSHA REVISED GUIDANCE ON COVID-19
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Issued Jan. 29, 2021
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OSHA REVISED GUIDANCE ON COVID-19
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Encourages employers to adopt plan to mitigate spread of 

COVID-19 at work that addresses key elements:

Assignment of workplace coordinator to be responsible for 

COVID-19 issues

Identification of where and how workers may be exposed to 

COVID-19 at work

Identification of combination of measures that will limit 

spread of at work, to include providing workers with face 

coverings and improving ventilation

Establishment of system for communicating effectively with 

workers and in language they understand
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OSHA REVISED GUIDANCE ON COVID-19
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Educating/training workers on COVID-19 policies and 

procedures

Instructing workers who are or may be infected to stay home

Consider letting workers who are or may be infected to 

telework

Performing enhanced cleaning and disinfection after people 

with suspected or confirmed COVID-19 have been in the 

facility

Recording and reporting COVID-19 infections and deaths

Implementation of protections from retaliation, like setting up 

anonymous process for workers to voice concerns about 

COVID-19 related hazards
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OSHA REVISED GUIDANCE ON COVID-19
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Making COVID-19 vaccines available at no cost to eligible 

employees

And providing information and training on the benefits and 

safety of vaccinations

Requiring face coverings and/or physical distancing, even for 

employees who are vaccinated

Because it is not yet clear whether vaccines prevent COVID-19 

transmission (as opposed to infection)

Ensuring compliance with other applicable OSHA standards, 

like PPE standard and general duty clause
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NATIONAL EMPHASIS PROGRAM
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Issued Mar. 12, 2021

Instructs Area Offices to step up on-site  inspections for hazards and standards 

related to COVID-19

Includes focus on whistleblower cases

òStrongly encouragesó state plan states to do the same



www.nexsenpruet.comEMPLOYMENT LAW AND COVID-19 VACCINES

NATIONAL EMPHASIS PROGRAM
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Targets specific industries for inspection

Based on employee risk of potential exposure to COVID-19
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NATIONAL EMPHASIS PROGRAM

20



www.nexsenpruet.comEMPLOYMENT LAW AND COVID-19 VACCINES

UPDATED INTERIM ENFORCEMENT 

RESPONSE PLAN

21

Issued Mar. 12, 2021

Details how compliance officers are to conduct inspections
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EMERGENCY TEMPORARY STANDARD
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Not issued yet

If issued may require employers to:

Assess and categorize each job for risk of exposing workers to 

COVID-19

Follow specific procedures for when infected employees can return 

to work

Enforce mask-wearing by employees, at least indoors

Give employees free access to vaccines

If issued, in SC it would be up to SC OSHA how aggressively 

to enforce it

And it may be subject to court challenge
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EMERGENCY TEMPORARY STANDARD
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ARPA
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Enacted March 11, 2021

$1.9T stimulus package

Adds $100M to OSHAõs budget to enhance òenforcement activitiesó

Extends availability of tax credits to employers with fewer than 500 

employees that provide paid leave for various COVID-19 related 

reasons

Adds time spent obtaining a COVID-19 vaccination to list of reasons
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OSHA GUIDANCE ON RECORDING COVID-19 CASES
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Case is a recordable illness if:

Confirmed 

Work-related

Results in death, days away from work, restricted work 

or transfer to another job, medical treatment beyond 

first aid, or loss of consciousness
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OSHA GUIDANCE ON RECORDING COVID-19 CASES
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Factors OSHA will consider in evaluating employerõs 

work-related analysis:

Reasonableness of employerõs investigation into work-

relatedness

Evidence available to employer

Evidence COVID-19 illness was contracted at work

A factor weighing in favor of work-relatedness:

Several cases developing among workers who work closely together and 

there is not an alternative explanation

A factor weighing against work-relatedness: 

Worker who tests positive is only worker in his or her vicinity to contract 

virus
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OSHA GUIDANCE ON RECORDING ADVERSE 

REACTIONS TO COVID-19 VACCINES
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Posted April 20, 2021

Work-relatedness depends, as a practical matter, on 

whether employer has required or recommended 

vaccination
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OSHA INDUSTRY GUIDANCE

28



www.nexsenpruet.comEMPLOYMENT LAW AND COVID-19 VACCINES

OSHA INDUSTRY GUIDANCE
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SC OSHA GUIDANCE
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Mostly reiterates OSHA and CDC guidance
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THE ADAAND COVID-19
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EEOC: ADA continues to apply during pandemic 

but does not prevent employers from following 

CDC and other public health recommendations

Running guidance last updated December 16, 2020

Used guidance developed in 2009 during H1N1 

pandemic as starting point
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CAN WE REQUIRE EMPLOYEES TO PASS A 

COVID-19 TEST?
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Generally yes, for employees coming to 

workplaceñsee A.1 to A.14



www.nexsenpruet.comEMPLOYMENT LAW AND COVID-19 VACCINES

CAN WE REQUIRE EMPLOYEES TO PASS A 

COVID-19 TEST?
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Employer may even administer its own COVID-19 

test on periodic basis or before employees can 

enter

Testing must be consistent with current CDC 

guidance

Test used must be considered accurate and reliable

Antibodies test may not be used

Obtain written consent
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CAN WE REQUIRE EMPLOYEES TO PASS A 

COVID-19 TEST?
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Same for temperature checks and answering 

COVID-19 questions

Do you have COVID-19?

Have you had symptoms associated with COVID-19?

See CDC for guidance on symptoms

Other permissible questions (not disability-related)

Where have you traveled, even if travel was personal?

Why have you been absent, if employee has not 

reported for work?
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CAN WE REQUIRE EMPLOYEES TO PASS A 

COVID-19 TEST?

35

Not for employees 100% working from home

They do not pose exposure risk to co-workers and others

Cannot single out particular employee for testing or 

questions absent reasonable belief he/she may have 

COVID-19 

Cannot ask employees if family members have COVID-

19 or symptoms

GINA prohibits asking about family medical history

But OK to ask if employees have had contact with anyone 

who has COVID-19 or symptoms
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CAN WE REQUIRE EMPLOYEES TO PASS A 

COVID-19 TEST?
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Confidentiality requirementñsee B.1 to B.8

OK to report name of employee who has COVID-19 to public health 

agency

OK for temp agency or contractor that places employee to notify 

worksite employer if employee has COVID-19

OK for employee to tell supervisor that co-worker has COVID-19 

symptoms, and OK for supervisor to tell management, but employer 

should òmake every effort to limit the number of people whoó find out 

employeeõs name

OK for employer that finds out employee has or may have COVID-19 

to conduct contract tracing without revealing employeeõs name

If employee is working from home or on leave because of COVID-19, 

cannot tell co-workers why
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CAN/SHOULD WE REQUIRE EMPLOYEES TO TAKE 

A COVID-19 VACCINE?
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Can we?ñsee K.1 to K.9  

Probablyñthe vaccine is not necessarily a òmedical examó and 

asking for proof of vaccination is not necessarily a òmedical 

inquiryó

But must avoid follow-up questions that would elicit information 

about disabilities

Like, òWhy havenõt you been vaccinated?ó

And must consider requests for reasonable accommodation for

Pregnant workers

Employees with disabilities that may prevent them from obtaining a vaccination

Employees with religious objections to vaccines

Also, if vaccination requirement screens out QIWD, employer must 

show unvaccinated employee would pose a direct threat
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CAN/SHOULD WE REQUIRE EMPLOYEES TO TAKE 

A COVID-19 VACCINE?
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Many healthcare, long-term care, and child care 

employers already require vaccination against seasonal 

flu and other diseases

Difference is the COVID-19 vaccine is EUA

Employers of workers who are in close proximity to each other 

and customers could potentially do the same, assuming 

reasonable accommodations provided

Also consider state and local anti-discrimination laws

Keep information about vaccinations in separate 

medical files, not personnel files
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CAN/SHOULD WE REQUIRE EMPLOYEES TO TAKE 

A COVID-19 VACCINE?
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Should we? 

Is employer required and/or encouraged to vaccinate workers?

If not, is it necessary to protect employees and customers?

Or can other control measures continue to be used to manage 

spread at work?

What if employees refuseñthis will happen!

Could raise NLRA and OSH Act issues

NLRA Section 7 protects employees who collectively object to term 

or condition of employment

OSHA Section 11(c) protects employees who raise workplace safety 

concerns
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CAN/SHOULD WE REQUIRE EMPLOYEES TO TAKE 

A COVID-19 VACCINE?
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2009 OSHA letter during H1N1 pandemic

Employers generally may òrequire employees to take vaccinesó

ò[A]n employee who refuses vaccination because of a 

reasonable belief that he or she has a medical condition that 

creates a real danger of serious illness or death (such as 

serious reaction to the vaccine) may be protected under 

Section 11(c)ó
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CAN/SHOULD WE REQUIRE EMPLOYEES TO TAKE 
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If considering mandatory policy, plan for how to handle 

requests for accommodations

May use request form for employee to articulate why 

asking for accommodation

May ask employeeõs medical provider or religious leader to 

complete certification explaining basis for request

Then go into interactive process

Possible accommodations include additional PPE, 

modification of duties, transfer, and telework

Alternative strategy: encourage through communication or 

offer incentives
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CAN WE OFFER INCENTIVES FOR EMPLOYEES TO 

TAKE A COVID-19 VACCINE?
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What kinds of perks can employers offer to 

persuade employees to get a COVID-19 vaccine?

April 15, 2021 memo from EEOC Acting Legal 

Counsel

EEOC is working on guidance on this issue

No ETA as to when guidance will be released
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