UPDATE A

Supplemental

OSHA UPDATE PART I:
PREPARING FOR A SOUTH CAROLINA OSHA INSPECTION

Over the past year, federal and state occupational safety and health agencies have
increased their enforcement activities, and the Protecting America’s Workers Act—which
would significantly increase civil and criminal penalties for violations of the Occupational
Safety and Health Act—is pending in Congress. These developments mean it is more
important than ever that employers understand and exercise their rights during an
occupational safety and health inspection and be familiar with the citation process. This
is the first of a two-part series providing practical suggestions on what to do before and
after an inspection.

Types of Inspections

The S.C. Occupational Safety and Health Administration (OSHA) inspects most
businesses in South Carolina for compliance with federal and state occupational safety
and health requirements.! OSHA conducts five general types of compliance inspections:

A complaint inspection occurs when an employee (often a recently fired
or injured employee) complains of an allegedly unsafe or unhealthy working
condition. Complaints may also come from fire departments or other
government agencies.

. An imminent danger inspection occurs when OSHA believes that a
condition exists that could cause death or serious physical harm immediately
or before the danger can be eliminated through the normal inspection
assignment process. South Carolina compliance officers are trained to
conduct immediate inspections of excavations or scaffolds observed from
public rights of way.
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- A fatal accident or catastrophe inspection occurs when an employer
notifies OSHA of a workplace fatality or an accident resulting in the
hospitalization of three or more employees. Fatalities and catastrophic
accidents must be reported to OSHA within 24 hours. OSHA also takes
notice of news reports and often investigates accidents that receive publicity
in the media even if the incidents do not result in fatalities or hospitalizations.

. A follow-up inspection occurs to verify that conditions have been abated
after a citation was issued for imminent danger, willful violations, failure to
abate, or repeat violations. A follow-up inspection may occur after a citation
has been issued for a serious violation and, under some circumstances, for
a non-serious violation.

. A programmed inspection is one that is conducted of randomly chosen
workplaces in industries that have a higher-than-average accident rate.
OSHA uses Standard Industry Classification (SIC) codes to track employee
injury and illness rates. Industries with higher-than-average accident rates
are then targeted for inspection. In South Carolina, most inspections are
programmed inspections.
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When an OSHA inspector arrives at the worksite, the employer can ask what
triggered the inspection. Knowing the type of inspection can help the employer decide
how to handle it.

Pre-inspection Planning

A good way to prepare for an OSHA inspection is to conduct a self-audit of facilities
and operations. To do this, the employer must become knowledgeable about applicable
OSHA standards and procedures. The employer can acquire such knowledge by hiring
a safety manager familiar with OSHA requirements or by training existing personnel.
Training is available through private safety consultants as well as through OSHA.

Employers also should take the following steps to comply with OSHA requirements
and to be prepared for an OSHA inspection:

. Display the official OSHA poster, titled “Safety and Health Protection on
the Job,” in a conspicuous place where employees are likely to see it.

. Complete OSHA injury and illness logs and keep them in an easily
accessible location.

. Determine which OSHA standards and regulations apply to the worksite;
implement safety practices and training programs; and make sure all required
documentation is up to date and in good order.

. Implement a safety policy that provides for documenting employee violations
of company safety rules and disciplining employees for violations.

. Assign responsibility for safety and health compliance to a member of
management, and create a safety team to deal with significant accidents
and related publicity.

. Instruct the receptionist to notify the management official responsible for
safety and health compliance immediately upon arrival of an OSHA inspector.

Next month’s continuation of this series will address stages of an OSHA
inspection and contesting citations.

1 OSHA has jurisdiction over all private sector worksites in South Carolina with the exception
of those located at maritime, railroad, mining, or federal facilities; worksites at those facilities
are subject to inspection by the federal occupational safety and health agency.
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This OSHA Update is published as a service to our clients and friends. It is
intended to be informational and does not constitute legal advice regarding any specific
situation. Additional general information about employment and labor law topics is
available at this link on our website: http://www.nexsenpruet.com/practices-area-45.html.
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