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AVOIDING PITFALLS WITH INTERNSHIPS:
DOL EXPLAINS WHEN INTERNS MUST BE COMPENSATED

In the current job market, more and more employers are receiving requests from
applicants for unpaid internships. These offers can be tempting. However, the adage
“look before you leap” is especially applicable in this situation, and employers should be
cautious before entering an internship relationship.

Without careful scrutiny and advance planning, the employer’s decision to take
on an unpaid “intern” can have costly legal consequences. Based on the six-part test
set out in a Fact Sheet issued by the U.S. Department of Labor (DOL) earlier this year,
unless a number of specific criteria are met, the “intern” label may be disregarded and
the DOL may treat the individual as an employee.

The Six-Part Test

At the outset, the DOL notes that interns in private sector “for-profit” positions will
“most often” be considered employees. Although each determination is fact-specific, the
DOL outlines six criteria that must be met in order to prevent a “for-profit” private sector
intern from being considered an employee subject to, among other things, the compensation
requirements of the Fair Labor Standards Act (FLSA). These six criteria are as follows:

1. Although the internship takes place on the employer’s premises, it is
similar to training the intern would receive in an educational setting (e.g., a workshop
or classroom). According to the DOL, an internship is more likely to comply with this
requirement to the extent that it is structured around an academic experience, such as
a for-credit class with school oversight.

2. The internship is for the benefit of the intern (as opposed to the employer).
The reasoning behind this requirement is that an individual who performs work only in
his or her self-interest is not an employee of someone who is merely providing instruction.
The requirement is more likely to be met when an individual learns general skills that can
be applied across multiple settings. Conversely, training is less likely to be considered
for the individual’s benefit where he or she receives instruction that is specific to a
particular employer (such as a proprietary internal process that is not used elsewhere
in the industry). In addition, to the extent that the employer is viewed as dependent upon
the work of the individual, or the individual is deemed to be engaged in “productive work”
for the employer, the relationship is more likely to be considered that of an employer and
employee.

3. The intern does not fill a spot occupied by an ordinary employee and is
supervised closely by existing employees. If an employer would have either (1) hired
additional employees, or (2) required current employees to work additional hours “but
for” the services performed by the individual, then the DOL is more likely to disregard
the unpaid “intern” label and find that an actual employment relationship exists. The
bottom line is that if an employer treats an unpaid intern like an employee, the DOL will
likely do so as well. The DOL cites the example of a “job shadowing” opportunity as a
situation where actual employees would not be displaced.






