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RECENT RESTRICTIVE COVENANT CASES IN NORTH AND
SOUTH CAROLINA: WHY A NARROW SCOPE CAN MEAN
BROADER ENFORCEABILITY

The law surrounding restrictive covenants is constantly evolving. In the first half of
this year, several opinions by North and South Carolina courts have provided important
insight into the interpretation of non-compete, non-solicitation, and confidentiality agreements.
Although restrictive covenants are interpreted differently from state to state, the overarching
concept discussed below is generally applicable in both states.

Case #1: The Dangers of a Broad Definition

In Medical Staffing Network, Inc. v. Ridgway, the North Carolina Court of Appeals
held that a restrictive covenant was overly broad and, as a result, unenforceable.

Medical Staffing Network (MSN) hired Thomas Dean Ridgway to manage its healthcare
staffing office in Raleigh. During the course of his employment, Ridgway signed restrictive
covenants that included non-compete, non-solicitation, and confidentiality provisions.
Subsequently, he left MSN and went to work for a competitor, Trinity Healthcare Staffing
Group.

Following Ridgway’s departure, MSN’s business declined. Moreover, the company
discovered that shortly before he left, Ridgway had accessed MSN'’s business marketing
strategy and a number of other confidential documents on the company’s computer system.
MSN filed a lawsuit against Ridgway and Trinity, and obtained an award of damages in
excess of $1.1 million.

On appeal, Ridgway argued that the restrictive covenants at issue were overly broad
and unenforceable. The Court of Appeals noted that although the applicable restrictions
related to “MSN” and “MSN Client[s],” these terms were very broadly defined. The term
“MSN” was defined in the covenant as not only MSN, but any “parent, division, subsidiary,
affiliate, predecessor, successor, or assignee” of MSN. By extension, the term “MSN
Client” included not only clients of MSN but also all clients of these additional entities.

To resolve this case, the Court of Appeals applied the long-standing rule that restrictive
covenants “must be no wider in scope than is necessary to protect the business of the
employer.” Because the restrictions in question extended far beyond MSN's business and
clients, the Court determined that the covenants at issue were unenforceable as a matter
of law. Specifically, the Court noted that “restrictive covenants are unenforceable where
they prohibit the employee from engaging in future work that is distinct from the duties
actually performed by the employee.”

Case #2: Invalid Covenants and Sufficient Consideration

Hejl v. Hood, Hargett & Associates, Inc. involved another dispute between an employer
and employee over the enforceability of a restrictive covenant. For reasons similar to
those in the Ridgway case, the North Carolina Court of Appeals again held that a restrictive
covenant was invalid as a matter of law.
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Phillip E. Hejl was a long-time account executive for the insurance company Hood,
Hargett & Associates (HHA). Fourteen years after he began working there, HHA paid him
$500 to sign a restrictive covenant containing a non-solicitation provision.

Through the covenant, HHA attempted to prevent Hejl from performing a range of
services for entities that during the preceding year were either customers of HHA or
had received quotes from HHA. In addition to Charlotte, where the company was located,
the restriction purported to extend to every city in North and South Carolina where HHA
was engaged in selling products.

The Court of Appeals noted the restrictive covenant was too broad to protect a
legitimate business interest of HHA. First, the geographic scope of the agreement was
not limited to just the areas where Hejl had clients through his work for HHA. Second,
the restriction extended to potential clients that HHA had not yet obtained. According to
the Court, these attempted restrictions were overly broad and unenforceable. As a result,
the dismissal of HHA’'s claims for breach of contract against Hejl was affirmed.

The Hejl opinion went on to address another important issue: the adequacy of
consideration in connection with a restrictive covenant. Like other contracts, in both North
and South Carolina a restrictive covenant must be supported by adequate value, or
consideration, being given to the employee. Hejl argued that given the nature of the
restriction in question, $500 was insufficient consideration.

The Court disagreed, noting that “the parties to a contract are the judges of the
adequacy of the consideration.” Because there was no evidence of fraud, the transaction
was at “arms length,” and the consideration was not illusory (i.e., the employer was actually
bound to some promise, such as payment of a lump sum), the Court held that the restrictive
covenant was not void because of lack of consideration.

Case #3: Going To Extremes

The third case, Lampman v. Dewolff Boberg & Associates, was decided by the federal
Fourth Circuit Court of Appeals applying South Carolina law.

Dean Lampman was a shareholder and employee of the management consulting
firm Dewolff Boberg & Associates (DBA). During his association with DBA, Lampman
signed an employment and shareholders’ agreement. The agreement attempted to restrict
him from “directly or indirectly engaging in Competition with” DBA. “Competition” was
defined to include, in pertinent part, working for “any Person that analyzes... and implements
management systems to improve productivity” “in any capacity, job or function” where Mr.
Lampman’s duties were “competitive with or similar to those [he] rendered during his”

tenure at DBA.

Examining the breadth of the restrictions in question, the Court read them literally.
First, the Court noted that a number of other companies wholly unrelated to DBA's business
analyzed management systems to increase productivity. As an example, the Court listed
Ford Motor Company. Noting that Lampman would be restricted from working from Ford
if the restriction was enforced, the Court held that the restriction was “broader than
necessary to achieve the protection of DBA'’s legitimate interests.”

The Court observed that the restriction, if enforced, would prevent Lampman from
providing such services anywhere in the world. DBA’s attorney admitted that Lampman
would be prevented from working in Zimbabwe, even though DBA had no presence there.

After taking the broad provisions of the restrictive covenant to their logical extremes,
the Court held that the covenant was void and unenforceable.
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Conclusion

Restrictive covenants are sometimes puzzling, but careful planning can help reduce
some uncertainty as to their enforceability. Had the restrictions in the above three cases
been more narrowly drawn, a different result may have occurred in each. However,
because the scope was broader than necessary to protect the legitimate interests of each
employer, the restrictions were found to be unenforceable.

With careful drafting, restrictive covenants can be powerful tools in protecting a
company’s business interests. Any employer electing to use restrictive covenants should
seek specific advice regarding the most effective type of restrictive covenant to use, as
well as the desired scope, duration, and geographic limitation involved. The law regarding
restrictive covenants can vary widely from state to state, and enforceability may involve
a number of different factors. What is enforceable in one state may not be enforceable
in another, and forms available on the internet may provide the employer with little or no
protection.

Moreover, because the law is constantly evolving in this area, employers currently
using restrictive covenants should consider obtaining an updated opinion as to their
potential enforceability. The members of Nexsen Pruet's employment and labor law group
are listed below and can assist you in preparing, reviewing, or enforcing restrictive
covenants.

This Employment Law Update is published as a service to our clients and friends. It is intended to be
informational and does not constitute legal advice regarding any specific situation.
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