
LEDBETTER FAIR PAY ACT: LEGAL COMPLIANCE REVIEWS

On January 29, 2009, President Obama signed the Lilly Ledbetter Fair Pay Act (the “Act”)
into law.  Although the Act’s supporters claim it is specifically targeted to provide a remedy for
discriminatory pay practices, consequences for America’s employers will likely be more extensive.

The new law amends Title VII of the Civil Rights Act of 1964, the Americans with Disabilities
Act, the Age Discrimination and Employment Act, and the Rehabilitation Act in a significant way:
it provides that the time period for filing a charge of compensation discrimination begins each time
an individual is affected by the application of a discriminatory compensation decision or practice.
Now, in effect, whenever an employer issues a paycheck or post-retirement benefit check to an
employee, the employee has a new 180- or 300-day period (depending on the state) to file a related
discrimination charge.  In South Carolina, the time frame is 300 days.  With a few limited exceptions,
the time period in North Carolina is 180 days.

The Act applies retroactively to all claims arising on or after May 28, 2007.  This means it
applies to claims of compensation discrimination going back to that date.  The Act does not change
the two-year limit for potential back pay recovery, although other remedies are also available under
al l  four laws.  (For addi t ional  detai ls and background on the Act,  go to
http://www.nexsenpruet.com/assets/attachments/479.pdf).

In response to the new law, proactive employers are conducting legal compliance reviews
to scrutinize their compensation practices, record-keeping procedures, and pay decisions.  When
conduct ing such reviews, employers should consider a number of  factors.

Who should conduct the legal compliance review?  The answer to this question varies
according to the employer’s goals, personnel, budget, and need for confidentiality.  That last factor,
confidentiality, is especially important when reviewing compensation decisions and analyzing why
one person or job earns more or less than another.  Unintentional disclosure of pay analysis can
make matters much worse.

One way to candidly and confidentially evaluate pay practices and data is in the context of
an attorney-client relationship. Using an attorney to conduct the legal review is an effective way
to promote self-critical analysis within a confidential setting.  The attorney-client privilege protects
against creating evidence that could be discovered by others in a subsequent legal claim.   Counsel
for the employer is in a position to prepare a confidential report for appropriate members of
management.  Additionally, the attorney work product doctrine may afford some protection for the
report to the extent there is a threatened or pending claim under the Act.

A legal compliance review should cover multiple levels of the company’s compensation and
benefit policies and practices.  Typical topics to be considered include pay structure, policies setting
starting pay, promotion-related pay increases, and record-keeping policies. The legal review generally
would include one or more of the following steps:

   Analyzing pay grades;

   Considering FLSA classification issues, such as exempt vs. non-exempt;

   Evaluating job descriptions, applications, and performance evaluation tools;

   Reviewing record-keeping process for compensation documentation;

   Collecting relevant policies and procedures addressing compensation, performance
    evaluations, and promotions; and

   Interviewing appropriate personnel regarding compensation practices.



A critical aspect of a legal compliance review is to consider record-keeping policies and
processes.  As referenced above, the new Ledbetter Act permits employees to file compensation
discrimination claims based upon pay decisions made years earlier (if the employee’s current pay
is still negatively impacted by the prior decisions). In order to defend against such a claim, the
employer may need to rely on personnel records showing the job-related factors originally considered.

Some employers may not have data available for periods of time much longer than two years,
nor may it be practical to gather more information in light of limited time and resources.  Nevertheless,
moving forward, employers should consider modifying their record keeping for documents related
to compensation decisions and conducting an annual analysis of pay decisions.

An effective legal review may also include evaluating or surveying various comparable outside
resources used in setting compensation to support the original or current pay decisions made by
the company.

Finally, the use of an external statistician or other professional to analyze the current effects
of certain past pay decisions is important.  The statistician would normally cover issues at the
direction of legal counsel in order to preserve the privileged nature of his or her findings.  But before
doing so, employers should determine and define the scope and focus of any such analysis. For
example, employers may consider undertaking a statistical analysis of pay equity performed for
minority/non-minority and female/male comparison groups using job group, pay grade, or other
factors.  Additionally, analyses could include an evaluation of current pay decisions and their future
effects over a designated period of time.

Nexsen Pruet attorneys are available to assist with or to conduct a Ledbetter legal compliance
review. Employers with questions may contact one of the attorneys listed below.


