
MANDATORY ARBITRATION OF EMPLOYMENT DISPUTES:
IS IT RIGHT FOR YOUR COMPANY?

On March 25, 2008, the U.S. Supreme Court ruled in Hall Street Assocs. LLC v. Mattel, Inc. that
courts “must” confirm an arbitration award unless that award is vacated, modified, or corrected on the basis
of some very narrow and exclusive categories. The Court further held that the parties to an arbitration
agreement could not contractually agree to modify a reviewing court’s authority to vacate or modify the
arbitration award.  While this case emphasized the limited grounds for reversal and review under the
Federal Arbitration Act (FAA), it also underscored the potential advantages of arbitration of disputes – in
contrast to civil litigation – for employers.

Specifically, as the number of employee-friendly statutes and court decisions continues to grow,
employers are facing more lawsuits and a more diverse group of claims in those lawsuits.  Defending such
cases can be costly, and employers typically must deal with the disruptions caused by extensive written
discovery and depositions.  At the conclusion of discovery, employers place their fate in the hands of a jury
made up of individuals who are likely more sympathetic to employees than to employers.  As an alternative
to this process, employers may wish to consider requiring mandatory arbitration of employment-related
disputes.

Why Mandate Arbitration?

In arbitration, the parties to a dispute select a neutral arbitrator to hear arguments, review the evidence,
and render a final and binding decision.  As compared to civil litigation, arbitration typically is less expensive
and less time consuming.  And when the arbitration process works well, both parties can present their case
just as effectively as if they were in court.

Other advantages include:

Arbitration allows an employer to avoid a jury trial, which may provide a double benefit. First,
because the parties choose the arbitrator, the employer can select someone with knowledge and
experience in employment law rather than depending on jurors who usually lack the desired depth
of understanding. Second, an arbitrator is less likely to award excessive compensatory or punitive
damages, as juries often do.

Arbitration rules typically limit the amount and types of discovery that the parties can conduct; this,
in turn, can significantly reduce defense costs. For example, arbitration rules may limit each party
to two depositions. Similarly, arbitrators typically will not consider the various motions that are
common in civil litigation.

Arbitration proceedings provide more confidentiality than civil litigation.  Court filings are usually
a matter of public record, unless sealed by the court. Arbitration proceedings are not.

Why Avoid Arbitration?

Arbitration is not a perfect solution and certainly does not guarantee a favorable result or reduced
damages for an employer.  Additionally, while the cost and time involved with hiring an attorney and pursuing
a claim in court might deter an employee from filing a lawsuit, the cost and time savings associated with
arbitration may encourage employees to file arbitration claims – thereby resulting in more claims.

Other drawbacks include:

While employers often succeed in obtaining dismissal of a lawsuit or summary judgment in court
prior to trial, arbitrators are less likely to dispose of cases until the employee has presented his
or her case at a trial-type hearing.



Arbitrators tend to be more “equity minded” than courts.  As such, they often seek the fairest result,
rather than the result required by the law.

Judicial review of an arbitrator’s final decision is limited.  An employer faced with an unfavorable
court ruling may appeal the decision for a number of reasons, including an improper application
of the applicable law.  On the other hand, under the FAA, a court’s review of an arbitrator’s decision
is limited to situations where an arbitrator’s decision was obtained by fraud, corruption, or misconduct
of the arbitrator, or when the arbitrator(s) rule(s) on an issue not submitted to arbitration.  Notably,
the FAA does not provide for reversal or modification when the arbitrator misapplies the law or
facts.

Creating and Implementing a Mandatory Arbitration Agreement

In cases where a mandatory arbitration agreement is in place, an employee will often file a lawsuit
without ever telling his or her attorney of the agreement’s existence. In other cases, the employee’s attorney
will simply ignore the agreement. In each case, the employer will have to file a motion requesting that the
court compel arbitration.  Accordingly, employers should bear in mind that a judge will likely review and
scrutinize their arbitration agreement.

A legally enforceable mandatory arbitration agreement must satisfy several conditions. The agreement
cannot be one-sided.  A judge will not enforce a mandatory arbitration agreement that binds only the
employee to arbitrate.  Employers considering mandatory arbitration should also address these issues in
their agreements:

The agreement and procedures the employee must use to file a claim should be easy to understand
and spelled out in simple language.  The employer should be able to demonstrate that the employee
knowingly waived his or her right to file a lawsuit and have a jury trial.

The arbitrator will be chosen by agreement of the parties; he or she will be independent and
impartial.

The agreement must not require employees to waive any substantive rights or limit the
remedies or damages that would be available in a court proceeding.

The agreement should provide for a reasonable amount of discovery.

The agreement should outline the time frame for filing a claim; inform the employee of his or her
right to be represented by an attorney; specify the types of claims covered by the agreement; and
state that each party is responsible for its own legal fees and costs.  Employers should consider
paying the costs of the arbitration, i.e., the cost of the arbitrator and facility.

The agreement should clearly state that it does not preclude the employee’s right to file a charge
of discrimination with an applicable state or federal governmental agency.

Once a mandatory arbitration agreement has been prepared, the employer must consider how to
implement its arbitration program.  While an arbitration agreement can be included as part of an employment
application or employee handbook, a better practice is to have a separate document that the applicant or
employee will review and sign.  If included in an application or handbook, the arbitration agreement should
contain its own signature line and be prominently set off from other text.  For current employees, the
employer should have a meeting or series of meetings with employees to introduce and explain the program
and answer any questions.

Consideration for the applicant’s or employee’s agreement to arbitrate is also a concern. In the case
of new hires, initial employment will normally satisfy this requirement. For current employees, additional
consideration may be required.

Mandatory arbitration can be an effective tool to limit the costs and inconvenience of employment-
related claims. But it is not a perfect fit for all employers.  Employers should carefully consider the advantages
and disadvantages of a mandatory arbitration program and consult with employment counsel.

* * * *
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GENETIC INFORMATION NON-DISCRIMINATION ACT
SIGNED INTO LAW

On May 21, 2008, President Bush signed the Genetic Information Non-discrimination Act (GINA)
into law.  However, GINA’s employment-related discrimination provisions do not take effect until
November 2009. GINA was enacted, in part, to protect individuals from discrimination in employment
on the basis of their genetic information. The law’s anti-discrimination provisions generally impact
employers already covered by Title VII.

GINA prohibits employer use of an employee’s or applicant’s genetic information as a basis for
discrimination in the application process, or with regard to terms and conditions of employment.  With
a few enumerated exceptions, employers are also prohibited from requesting or acquiring an employee’s
genetic information or that of an employee’s family member.  Like the Americans with Disabilities Act
(ADA), GINA contains a provision requiring that employers keep any genetic information maintained
on employees in a separate, confidential medical file.

Individuals making complaints pursuant to GINA will have to file a charge with the U.S. Equal
Employment Opportunity Commission (EEOC) as a prerequisite to file suit.  Compensatory and punitive
damages, as well as attorney’s fees, may be available to a plaintiff prevailing on a genetic discrimination-
based claim.  Employers should also be aware that, when effective, GINA will amend some portions
of the Employee Retirement Income Security Act (ERISA) and the Health Insurance Portability and
Accountability Act (HIPAA).


