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WHAT EMPLOYERS SHOULD KNOW ABOUT INSURANCE
FOR EMPLOYMENT CLAIMS

Traditional business insurance policies (such as those covering commercial general
liability, directors and officers liability, and workers' compensation claims) generally exclude
employment claims from coverage. As a result, some employers have purchased or may
consider purchasing Employment Practices Liability Insurance (EPLI).

These policies may provide specific coverage for employment-related lawsuits and
can ease the financial burdens that typically accompany such litigation. Many coverage
options are available, and an employer has leverage to select and tailor coverage that
is best suited to its specific needs. Annual premiums typically depend upon the size of
the employer and various risk factors, including the employer's claims history and its
written employment policies and practices.

Evaluate Your Company’s Needs

In making a determination regarding whether or not to purchase or renew an EPLI
policy, many employers engage in a cost-benefit analysis. Some important items to
consider when conducting this evaluation include the Company’s history of charges or
litigation, whether preventative and up-to-date policies are included in an employee
handbook, turnover data, whether annual supervisor training is conducted, the presence
or absence of in-house counsel, consistent documentation practices, and whether the
Company anticipates a substantial number of future lay-offs or a reduction-in-force. In
some instances this exercise may reveal that Company funds will be best spent implementing
policies or conducting training. These actions may provide employers a certain amount
of protection from potential claims or litigation. Many employers, after conducting this
analysis, find that some amount of insurance protection is cost-justified and beneficial.

Understand Definitions and Exclusions

In comparing EPLI policy options, employers should pay close attention to definitions
and exclusions. The policies vary widely in their scope of coverage and may include
pitfalls for unwary employers.

Most EPLI policies provide express coverage for claims based on alleged discrimination,
sexual or other harassment, wrongful discharge, retaliation, and breach of employee
handbooks. However, many exclude coverage for retaliatory discharge, FMLA, WARN
Act, NLRA, ERISA, and COBRA claims, or for lawsuits based on breaches of written
employment contracts. Some policies may exclude coverage for intentional acts and for
punitive damages, which are often far greater than the compensatory or actual damages
covered.

Beyond that, EPLI policies generally cover only those claims made against the
employer and reported to the insurer within the policy period. Special care should be
taken to report all potential claims within this prescribed time period. Some policies define
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“claim” very broadly, and employers should report almost every possible employee
complaint to ensure coverage. Other policies define “claim” narrowly to exclude coverage
for administrative proceedings before the EEOC or similar governmental agencies. The
most favorable policies define a “claim” somewhere in the middle.

Selection of Counsel

An employer’s choice of legal counsel is another important consideration. Some
EPLI policies allow an employer to continue using its own legal counsel for defense of
covered claims. On the other hand, some policies dictate which lawyers an employer
may use. These designated attorneys may or may not have comparable skill or experience
with employment issues as the employer’s regular counsel and may lack familiarity with
the inner workings and culture of the employer’s business.

The best time to minimize attorney-selection problems is while negotiating this issue
with carriers or their brokers before purchasing coverage or prior to renewal. Carriers
will often grant employers the option of using their own counsel when purchasing or
renewing coverage. Negotiating becomes more difficult where a covered claim arises
under a policy and approval of employer’s counsel is then sought from the insurer.

Employers are sometimes surprised to learn that they may not select counsel under their
policy until after the insurer has already selected an attorney from its approved list.

Questions to Consider

Given these and other related matters, employers should consider the following
guestions before purchasing an EPLI policy:

* |s the carrier well-established, and how long has it offered EPLI insurance?
* What types of coverage are provided and excluded by the policy?

* May the company select its own counsel in the event of a covered claim?

e How are important terms defined or covered in the policy?

* Does the policy provide the company any control over settlement of claims?
* Do the costs of the policy outweigh the covered risks?

* Are appropriate company policies already in place to mitigate the risk of suit and
ensure protection?

Conclusion

Many different considerations factor into the decision to purchase EPLI coverage.
A cost-benefit analysis weighing the risk and expense of defending a potential suit versus
the cost of purchasing EPLI should be conducted to determine whether obtaining a policy
makes economic sense for your company.
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LABOR ALERT: UNION CONDUCTS MASS SOLICITATION
OF SOUTH CAROLINA REGISTERED NURSES

The California Nurses Association (CNA) and its national arm, the National Nurses
Organizing Committee (NNOC), are a nursing and health care union that is currently
engaging in a widespread membership drive soliciting Registered Nurses throughout
South Carolina.

Using names and mailing addresses of RNs reportedly obtained through a Freedom
of Information Act request, CNA has launched a mass mailing effort aimed at RNs
working at various hospitals, long term care facilities, and other health care facilities.
The union’s mailings encourage recipients to express support or interest by signing and
returning an enclosed card.

CNA should not be underestimated. According to the union, it represents more
than 80,000 RNs in California. Trying to spread its style of unionism, CNA founded the
NNOC in 2004 and sponsored union drives throughout the United States. For more
information about the CNA drive and options for health care employers, contact the
firm’s health care or employment and labor law groups.

This Employment Law Update is published as a service to our clients and friends. It is infended to be
informational and does not constitute legal advice regarding any specific situation.
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