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Compliance 
and the rise in 

uncompensated care
By Wes Jackson and Matthew Roberts 

Editor’s note: Wes Jackson is an associate and 
Matthew Roberts is a member of the Nexsen 
Pruet, LLC in Columbia, SC. They practice in 
the firm’s health care group. Wes may be reached 
by telephone at 803/540-2128 or by e-mail at 
wjackson@nexsenpruet.com. Matthew can be 
reached by telephone at 803/771-8900 or by 
e-mail at mroberts@nexsenpruet.com.

The current landscape of the health 
care industry presents many daunt-
ing challenges to hospitals. Providing 

care to an escalating number of uninsured 
patients is perhaps the greatest challenge con-
fronting hospitals. 

The rising number of uninsured and under-
insured patients has caused the levels of un-
compensated hospital care to skyrocket. This 
free care presents a bleak financial picture for 
many hospitals that have historically been op-
erating on thin margins. Hospital emergency 
departments are the primary care provider 
for many patients; the fact that many of these 
patients are underinsured or uninsured is 
causing hospitals to reassess how they provide 
care to patients and how they charge for 
these services. This challenge appears to be 
particularly true for tax-exempt community 
and non-profit hospitals. 

Related to the financial challenges that rising 
uncompensated care imposes on hospitals 
are compliance issues associated with dealing 
with patients who use the hospital but do not 
or can not pay for theses services. These issues 
include the Emergency Medical Treatment 
and Labor Act (EMTALA)1, other laws appli-
cable to charitable and tax-exempt hospitals, 

and issues regarding the mission or purpose 
of hospitals. 

The plight of America’s uninsured or under-
insured patients is well documented. Recent 
media reports estimate that the number of 
uninsured Americans is roughly 45 mil-
lion. Even more troubling, the number of 
uninsured children is close to 8.3 million. 
America’s health care crisis is a high profile 
political issue in the upcoming 2008 presi-
dential election. Health care is also the focal 
point of popular and other media, including 
Michael Moore’s latest political documentary, 
“Sicko,”2 which is generating high levels of 
media coverage. According to the American 
Hospital Association (AHA), since 1996, 
community hospitals have seen the costs of 
uncompensated care rise from $18 billion to 
$28.8 billion.3 

There are two components of “uncompen-
sated care” which the AHA defines as:
	 [A]n overall measure of hospital care 

provided for which no payment was 
received from the patient or insurer. It is 
the sum of a hospital’s “bad debt” and the 
charity care it provides. Charity care is 
care for which hospitals never expected to 
be reimbursed. A hospital incurs bad debt 
when it cannot obtain reimbursement 
for care provided. This happens when pa-
tients are unable to pay their bills, but did 
not apply for charity care, or are unwilling 
to pay their bills. Uncompensated care 
excludes other unfunded costs of care, 
such as underpayment from Medicaid and 
Medicare.4 

There is appropriate focus on the plight of the 
uninsured and their access to care, but there 
has not been as much coverage on the impact 
that treating the uninsured for no reimburse-
ment is having on hospitals. This issue is 
rapidly becoming a crisis scenario for hospi-
tals, because of their perceived obligation to 
treat everyone who presents to their hospital, 
regardless of their ability to pay. 

Contrary to media assertions and some popu-
lar belief, patients appear to benefit when hos-
pitals become more profitable. Studies have 
shown that as hospital profits decline, adverse 
patient safety events increase for both nurs-
ing and surgical patients.5  Without health 
revenue and ultimately, sufficient profit, 
hospitals cannot afford to provide charity care 
to uninsured patients. The late Sister Irene 
Kraus of the Daughters of Charity put it best 
with her famous “No Margin, No Mission” 
statement. Balancing this obligation to meet 
the mission and to have necessary margins 
is difficult, and the existence of compliance 
obstacles further exacerbates this problem. 

The spike in bad debt and charity care have 
both contributed to diminishing hospital rev-
enues, but the provision of increased charity 
care in particular has also created complex le-
gal issues that deal with how hospitals bill and 
collect from the uninsured. In recent years, 
charity care class-action lawsuits and intense 
scrutiny from the federal government regard-
ing the legitimacy of tax-exempt hospitals 
have emerged as related challenges. In 2004, 
numerous class-action lawsuits were filed 
against nonprofit hospitals, which alleged that 
the hospitals overcharged uninsured patients. 
Dozens of federal and state copycat lawsuits 
followed. The vast majority of these lawsuits 
have been dismissed, but their legacy, particu-
larly those of the state court actions, could 
have a lasting impact on nonprofit health care 
delivery systems. Unfortunately, these cases 
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have had little to no impact on improved 
charity care and have been viewed more as a 
means to hold hospitals hostage for legal fees 
for plaintiff lawyers. 

In addition to these lawsuits for the un-
insured, the federal government has now 
squarely set its sights on charity care as it 
relates to a hospital’s tax-exempt status. On 
July 19, 2007, Senator Grassley posted a 
press release and a minority staff discussion 
that called for, among many other things, 
minimum charity care requirements and 
maximum charges for medically indi-
gent, uninsured patients. Further, the 
IRS is due to release its final report on 
Tax-Exempt Hospitals and Commu-
nity Benefit in September 2008.  That 
report will include numerous action 
items, including recommendations for 
IRS administrative actions and/or in-
vestigations.6  This will only heighten 
public scrutiny on hospitals, which 
could cause further reductions in 
patient revenue and increase hospital 
expenses if new legislation is passed to 
deal with the perceived problem. 

Over the last decade, one thing has become 
clear: As health care consumers, we are going 
to have to pay more out of pocket for our 
health care. This will mean that hospitals will 
be forced to collect more from individuals. 
Hospitals are facing ever-increasing scrutiny 
of their charges to the uninsured and how 
they collect those charges, but hospitals also 
have to weigh their legal obligations when 
assessing methods to mitigate declining 
revenues due to uninsured and underinsured 
patients. One of the laws that hospitals must 
comply with in this context is EMTALA.7  

Hospitals often mistakenly believe that 
EMTALA requires them to treat all 
patients who present at their hospital,  irre-

spective of the patient’s ability to pay. This 
is not true. The Centers for Medicare and 
Medicaid Services (CMS)  has succinctly 
laid out EMTALA’s general requirements as 
the following: 
	 Medicare-participating hospitals must 

provide a medical screening exam to any 
individual who comes to the emergency 
department and requests examination or 
treatment for a medical condition. If a 
hospital determines that an individual has 
an emergency medical condition, it must 
then stabilize the condition or provide for 

an appropriate transfer. The hospital is ob-
ligated to provide these services regardless 
of the individual’s ability to pay and with-
out delay to inquire about the individual’s 
method of payment or insurance status. 
Hospitals may transfer unstable patients 
only if a physician determines that the 
benefits of the transfer outweigh the risks 
or if requested by a patient who has been 
informed of both the hospital’s EMTALA 
obligations and the risks of transfer. Hos-
pitals with specialized care facilities, such 
as burn units, must, within their capacity, 
accept requests for appropriate transfers of 
patients who require such specialized care.8

It is important to note that EMTALA may 
apply, even if the person does not actually 

make a request for treatment. If a person 
presents without making an actual request, 
a request for treatment is deemed to exist if 
a prudent layperson observer would believe, 
based upon the individual’s appearance or be-
havior, that the individual needs treatment for 
a medical condition or an emergency medical 
condition at that time. 

CMS has clarified that the “prudent lay-
person” standard applies in any situation in 
which an individual has come to the hospital 
and a prudent layperson observer would 

believe the individual may have a 
medical condition or emergency medi-
cal condition (as applicable) and that 
the individual would request examina-
tion or treatment if he or she were able 
to do so, whether or not the individual 
is unaccompanied. The policy does not 
require hospitals to maintain emer-
gency medical screening or treatment 
capabilities in each department or 
anywhere else on hospital property, 
other than the dedicated emergency 
department.9  

In regard to the uninsured, EMTALA is 
relevant because it establishes the basic 
guidance on how hospitals treat patients, 
regardless of their ability to pay. Hospitals 
can comply with EMTALA while also taking 
various steps to stabilize patient revenues by 
becoming more aggressive about collecting 
money from the uninsured for the provision 
of health care services. The following options 
are examples of legal strategies hospitals can 
consider. These strategies are designed to at-
tempt to increase revenue, decrease costs, and 
comply with federal law.10  We will provide 
a general overview and discuss the pros and 
cons of each example, focusing on regulatory 
and statutory compliance, including laws ap-
plicable to tax-exempt hospitals. 

Hospitals can comply with 
EMTALA while also taking 

various steps to stabilize 
patient revenues by 

becoming more aggressive 
about collecting money 

from the uninsured for the 
provision of health care 

services.
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Pay when stabilized option

One option is to initiate payment inquiries 
after the initial medical assessment (if no 
other emergency treatment is required) or 
after the patient is stabilized. When the 
patient is stabilized or it is determined that 
the patient is stable for transfer, the hospi-
tal can refuse any further medical care, if 
payment ability is not confirmed or actual 
payment (or some portion thereof ) is not 
rendered. EMTALA does not prohibit initiat-
ing the patient registration process, includ-
ing inquiring about payment ability, during 
medical assessments and stabilizing treatment; 
however, such inquiries and processes may 
not delay the assessment or treatment. Fol-
lowing stabilizing treatment or determination 
that no emergency medical condition exists, 
EMTALA does not impose upon the hospital 
any further obligation to provide medical care 
to a patient. Consequently, under EMTALA, 
once the patient is stabilized or it is deter-
mined that no emergency medical condition 
exists, the hospital may require an uninsured 
patient to pay a “deposit” in order to receive 
further medical care. The hospital may refuse 
to provide further care if the patient cannot 
pay or verify the ability to pay.

The advantages of this option are that, if 
executed properly, it would satisfy the mini-
mum requirements of EMTALA, albeit with 
some potential risk, and would be the most 
aggressive in terms of limiting the hospital’s 
exposure to non-paying patients. This strategy 
may deter use of the emergency department 
as a private physician office, thereby reducing 
the emergency department volume and cor-
responding costs.

Due to its aggressiveness, this policy also 
exposes hospitals to the greatest amount of 
risk. The hospital would have to vigilantly 
document that its inquiries and registration 
process did not delay, in any manner, the pro-

vision of a medical assessment or stabilizing 
treatment. In addition, even if the hospital 
follows its policies, there is a risk under this 
option that the hospital would be subject 
to complaints and investigations related to 
EMTALA compliance, and would have to 
spend the time and money responding to 
such complaints or investigations. 

Under this strategy, it is imperative for a hos-
pital to develop specific policies for the process 
and document compliance with these policies 
every step of the way. All hospital staff must 
be fully educated on the reasons such a policy 
is needed and trained that patient care will 
not be compromised. Perhaps the greatest risk 
associated with this strategy is that if a hospital 
is a charitable, tax-exempt or governmental 
hospital, it could potentially expose itself to 
allegations that the hospital is not fulfilling its 
charitable or governmental purpose. Because 
a hospital’s tax-exempt status is predicated on 
its charitable activities, these allegations could 
lead to a question by the IRS or state regula-
tory bodies regarding the hospital’s tax-exempt 
status. Finally, if patients complain about the 
hospital’s refusal to provide care and its aggres-
sive collection efforts, the hospital could face 
negative publicity within its community as a 
result of this option. 

This could include complaints being brought 
to the hospital’s Board, hospital administra-
tion, and media outlets. Ultimately, the hospi-
tal’s perception in the community could suffer. 

Collection option

Another option is to provide medical assessment, 
stabilizing treatment, and any other follow-up 
care, but aggressively pursue collection efforts for 
the full charges the patient incurs. This option 
presents less EMTALA risk because the hospital 
would not initiate registration or inquiries re-
garding payment during the medical assessment 
or stabilizing treatment, nor refuse to provide 

ongoing care once the assessment or stabilization 
has been achieved. 

A potential advantage to this strategy is that by 
aggressively pursuing collection efforts against 
these patients, it may be possible to increase 
the amounts collected from uninsured patients. 
Currently, many tax-exempt hospitals do not 
aggressively pursue collections, which would 
include taking people to court for unpaid 
medical bills. If this policy is implemented 
over time, people could become accustomed 
to consequences for not paying for health care 
services, and this could possibly reduce the 
emergency department volume.

This option does expose the hospital to greater 
risk of failing to collect for services rendered, 
because collecting money for services after 
they have been provided is more difficult. 
Further, because of the aggressive collection 
efforts against these patients under this option, 
tax-exempt hospitals could still face allegations 
that they are failing to provide quantifiable 
and material charitable care. Consequently, 
questions could be raised regarding their tax-
exempt status. Finally, as with the previous op-
tion, if patients complain about the hospital’s 
aggressive collection efforts, the hospital could 
face negative publicity and questions about 
compliance with their applicable mission or 
purpose as a result of this option. The hospital 
would also have to establish policies to ensure 
that it complies with all existing debt collec-
tion laws in their state. 

Failure to comply with these laws can result 
in fines and other penalties. 

Financial counseling option

A third option would be to provide medical 
assessment, stabilizing treatment, and any 
required follow-up care without requiring any 
prior up-front payment, and provide financial 

Compliance and the rise in uncompensated care   ...continued from page 31
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counseling to patients, including: (a) assisting 
the patient in investigating any available in-
surance, government programs, or grants and 
assisting the patient in applying for any such 
benefits and/or (b) setting up payment plans 
for the patient. 

If the hospital follows its policies and proce-
dures under this option, the hospital faces the 
lowest risk of violating EMTALA or other 
applicable laws. Again, although there can be 
no guarantee that complaints or investiga-
tions will not be filed or initiated, the risk 
of such occurrences is substantially reduced 
under this option. By focusing on counseling 
the patient regarding financial options and al-
ternatives, the hospital increases the potential 
for the patient to find a way to pay at least a 
portion of the charges incurred. This option 
appears to be consistent with the hospital’s 
charitable mission and reduces the likelihood 
that the hospital could face negative publicity. 

Because this option is the least aggressive in 
terms of collection activity, however, it may 
be the least aggressive in dealing with the un-
insured issue. Many hospitals already follow 
some variation of this option. The possibility 
exists, however, that by aggressively assisting 
patients with finding payment sources follow-
ing treatment and offering payment options, 
the hospital could find that its collection of 
money from uninsured patients will increase 
under this proposal. This option also involves 
a lot of administrative effort that may not 
result in affecting a positive change in the 
current problem.

Charity discount option

A fourth option is to offer charity discounts 
to the patient’s charges. Many tax exempt 
hospitals currently offer some type of charity 
discount. Despite the prevalence of these 
policies, this option by itself does not appear 
to be very effective in negating the impact of 

the increasing number of uninsured patients. 
The focus of this article is on the changes 
impacting how hospitals deal with uninsured 
and underinsured patients, but changes are 
also occurring in the way patients are insured. 
Many patients these days either have high-
deductible, low-cost insurance or have health 
care savings accounts. Technically, these 
patients have insurance, but most would fall 
within the underinsured designation. Offer-
ing charity discounts to these patients and 
those without insurance can have multiple 
benefits.

By offering a discount, the hospital may 
increase revenues by having more patients 
who pay, thus reducing collection actions 
and costs and decreasing costly accounts 
receivable balances. The federal government 
has addressed discounts on numerous occa-
sions and has approved their use, as long as 
the patient has a documented financial need. 
Further, by itself, offering discounts does not 
implicate EMTALA or jeopardize a hospital’s 
tax-exempt status. This option further reduces 
the likelihood that the hospital could face 
negative publicity and actually creates the 
opportunity for the hospital to highlight its 
charitable efforts to the community. The risks 
associated with this option are limited as well. 
Without combining discounts with another 
mechanism, it is unclear if discounts will ac-
tually increase revenue. Thus, a hospital could 
institute charity discounts, yet see a decrease 
in revenue. 

Combination option

In addition to implementing one option at 
one time, hospitals may want to consider 
combining elements of various options and 
simultaneously or contemporaneously 
implementing the various elements of these 
options. Ultimately, the option each hospital 
chooses will depend on the particular situa-
tion it faces and its organizational structure. 

Regardless of the reasons for implementing 
such a policy, however, it is imperative that 
the hospital evaluate their potential strate-
gies to ensure compliance with the applicable 
laws. 

Conclusion

In this age of increasing numbers of un-
insured patients and reduced private and 
government reimbursement, it is important 
for hospitals to implement strategies to ensure 
financial viability. All of the options listed 
above set forth efforts that any hospital can 
undertake to potentially increase collections 
while complying with the requirements of 
EMTALA. The hospital can also position 
itself to comply with all other federal and 
state requirements, such as the tax-exempt 
laws. In light of the breadth of the uninsured 
problem, these options are not permanent 
solutions, but rather are mitigating strate-
gies designed to lessen the overall impact on 
hospitals. Until there is systemic change that 
addresses the underlying lack of insurance, 
providing care to the uninsured and under-
insured will continue to be a financial and 
compliance challenge for hospitals. n
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