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NEW YEAR, NEW RULES: E-MAIL POLICIES AND THE
NATIONAL LABOR RELATIONS ACT

Whether an employer’s e-mail policy may violate an employee’s rights has been the subject
of debate in today’s electronic workplace. In a recent decision, however, the National Labor
Relations Board (NLRB) ruled that one employer’s e-mail policy did not violate certain rights of
the employees under the National Labor Relations Act (NLRA).

The new ruling provides important guidance to employers as they update their e-mail
policies. Most employers, including those who are not currently unionized, are regulated by the
NLRA. Specifically, Section 7 of the NLRA covers communications about almost all union
activities by employees, as a form of “concerted activity.” Section 7 of the NLRA guarantees
employees certain rights, including the right to self-organize; to form, join, or assist unions; to
collectively bargain with their employer through chosen representatives; and to engage in other
concerted activities.

Section 7 poses challenges to employers drafting e-mail policies for handbooks, primarily
because employees can exercise their Section 7 rights through the use of e-mail. Employers
are often uncertain what e-mail messages they can prohibit without running afoul of Section 7.
For example, employers may run the risk of a disparate treatment argument if they generally
allow personal use of employee e-mail but prohibit union solicitations or communications.
However, the NLRB’s recent ruling provides some much-anticipated guidance regarding the
dilemmas surrounding company e-mail policies.

The Guard Publishing Company Decision

In Guard Publishing Company d/b/a The Register-Guard (December 21, 2007), the NLRB
clarified what employers may and may not include in their handbook policies on electronic
communications. The decision is largely favorable to employers.

The employer, a newspaper, had an e-mail policy stating that the company’s communication
systems and related equipment were owned by the company. The policy prohibited employee
use of the systems to “solicit or proselytize for commercial ventures, religious or political causes,
outside organizations, or other non-job-related solicitations.” The policy had the effect of prohibiting
all solicitations that were not related to an employee’s job with the employer.

Employees at The Register Guard regularly used the employer’s e-mail system for work-
related issues, and the employer also allowed the sending and receiving of personal e-mail.
Company e-mail was not used to solicit support for any type of outside organization with the
exception of United Way.

An employee was disciplined by the employer for sending e-mail messages in an attempt
to unionize employees and encourage them to wear green in a town parade to demonstrate
union support. As a result, the union filed an unfair labor practice charge on behalf of the
employee against the employer, alleging that it had violated the employee’s rights to form, join,
and assist with unionization under Section 7 of the NLRA.

In a 3-2 decision, the NLRB ultimately ruled in favor of the policy but against the employer.
In doing so, the NLRB clarified the employer’s right to control its electronic workplace. Emphasizing
the importance of an employer’s “basic property right[s]”, the NLRB stated that no statutory right
exists that allows employee use of an employer’s electronic communications systems for Section
7 purposes. The NLRB stressed the employer’s general right to restrict, regulate, and control
the use of company property. Employee e-mail use — similar to use of bulletin boards, televisions,
and telephones — is not a right guaranteed under Section 7. The NLRB held that restrictions

related to employee use of employer property are permissible so long as they are not discriminatory.
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Although the employer’s policy was valid, the NLRB did find that the employer discriminatorily
enforced the policy against the employee who sent the union-related e-mail. The employee had
not actually engaged in solicitation on behalf of the union in the message and, therefore, had
not violated the employer’s no-solicitation policy. The NLRB concluded that the discipline was
motivated by anti-union animus.

Practical Effect for Employers

Although this NLRB decision offers guidance and clarification for employers regarding e-
mail policies, some uncertainty nevertheless remains. The following is a list of what an employer
may or may not do based on the new precedent.

An employer may:

Permit some personal use of its e-mail and computer systems by employees but ban the use of
its system for any kind of solicitation, including union solicitation;

Permit e-mail solicitation for charitable organizations (such as the Red Cross or the Salvation
Army) while banning solicitations for noncharitable organizations (such as a union or another
company);

Permit e-mails that are solicitations or invitations of a personal nature and ban those of a
commercial nature;

Bar employees’ non-work related e-mail use unless acting in a manner that discriminates
against Section 7 activity;

Draw distinctions on the basis of actual solicitations and general discussions or talk.

An employer may not:

Allow solicitations for third parties that are not charitable organizations and are of a commercial
nature while, at the same time, banning employee use of the system for union solicitations;

Prohibit internal employee e-mail communications regarding terms and conditions of
employment if other, incidental personal use of the system is permitted;

Discipline an employee for sending a union-related e-mail that does not solicit employees to take
action where the employer’s policy bans only union solicitations and not all personal communications;

Discriminatorily enforce a no-solicitation policy or a policy banning personal use of e-mail in
violation of Section 7;

Use anti-union animus as its measuring stick for determining when an e-mail does or does not
violate company policy;

Prohibit employees from engaging in oral solicitation for the union on nonworking time or from
distributing union literature on nonworking time in nonworking areas;

Permit employees to use e-mail to solicit for one union but prohibit use of e-mail to solicit for
another;

Permit e-mail solicitation by anti-union employees and prohibit solicitation by pro-union employees.

Conclusion

Although subject to appeal or subsequent revision, the Guard Publishing decision confirms
that employers may adopt and enforce policies regulating e-mail at work. Employers can use
this guidance from the NLRB when implementing or updating policies aimed at controlling the
ever-growing electronic workplace.






