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STATEMENT OF THE CASE

Appel lant Wiitfield Construction Conpany ("Witfield") filed
this action against Respondents The Bank of Tokyo Trust Conpany
and Merit Realty Holding Corporation (hereinafter collectively
referred to as "BOIT") on Septenber 9, 1992, seeking danmages for
an alleged trespass and interference with Witfield s property
commtted by the original owner and developer of a shopping nal
|ocated adjacent to Witfield s property. In the Conplaint,
Wiitfield alleged that BOIT, as the construction |ender and
subsequent owner of the property by way of foreclosure, is liable
for an alleged trespasses commtted by the developer. BOIT filed
an Answer denying the allegations.

BOIT and Wi tfield each filed notions for summary judgnent.
The notions were heard on August 29, 1995. At hearing on the
notions, the court requested that the case be referred to a
Speci al Referee, and never issued an order ruling on the summary
j udgnment notions. The parties heeded the court's request and
referred this case with finality to G Dana Sinkler, Esquire, as
Speci al Referee, by Order dated March 11, 1996.

The trial of the case was scheduled to begin on April 30,
1996. On the day before the start of the trial, Witfield
requested that M. Sinkler recuse hinself fromthe case because of
an alleged conflict of interest when infornmed that M. Sinkler's
partner had been retained to check the title to the forecl osed
property by the party contracting to buy it from BOIT. The tria
was continued and the case was referred with finality to Louis E
Condon, Esquire, as substitute Special Referee, by Order dated My
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14, 1996. The Special Referee granted BOIT |leave to anmend its
Answer to include a counterclaim for abuse of process, by Oder
dated June 19, 1996.

The trial of this case was held on July 22-24, 1996. At the
close of the trial, BOIT noved the court to assess attorney's fees
and costs against Witfield under the South Carolina Frivolous
Proceedi ngs Sanctions Act, S.C. Code Ann. 8§ 15-36-10 to -50 (Law
Co-op. Supp. 1995). By Oder of Judgnent dated Decenber 6, 1996,
the Special Referee dismssed Witfield s clains and awarded BOTT
$240,000 as attorney's fees and actual damages under its abuse of
process and Frivolous Proceedings clains, plus $480,000 in
puni tive damages under its abuse of process claim

Wiitfield filed a notion to reconsider, which was denied by
O ders dated May 9, 1997, and June 9, 1997. Thereafter, a hearing
was held to review the anount of attorney's fees awarded to BOIT
under the Frivolous Proceedings Sanctions Act. By Oder dated
Septenber 24, 1997, the Special Referee nodified the original
Order of Judgnent and awarded BOTT $286, 463.32 in attorney's fees,
which included an additional $12,235.75 in attorney's fees
incurred by BOIT in defending Witfield s various post-tria

notions. This appeal followed.
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FACTS

This lawsuit arises from the sale and option of a 231 acre
tract of Jland by Witfield Construction Conpany and Floyd
Whitfield (hereinafter referred to collectively as "Witfield") to
Lincol n Developers and related entities (hereinafter referred to
as "Devel oper"). Wiitfield is a very successful devel oper,
contractor, and speculator who has acquired a net worth in excess
of $40, 000, 000.

In early 1987, Developer investigated the feasibility of
purchasing and developing Witfield s property, along with an
adjoining 18 acre tract of land belonging to a third party,
Kenneth WI | ard. The properties, bounded on two sides by Ashley
Phosphate and Dorchester Roads, are situated in North Charl eston.
The Witfield and WIllard tracts are shown on Plat entitled

(Exhibit One). Wiitfield s property consisted of
Tracts A, C F, and G and WIllard s property consisted of Tract
E. The conbined properties total 249 acres.

For pl anni ng purposes, Devel oper had a site plan (Exhibit 11)
prepared for the entire 249 acre tract. As the first phase of
devel opnent Devel oper intended to construct a shopping center on
Tracts A and E

In keeping with this developnent plan, in July 1987,
Devel oper entered into a purchase-option agreenent (Exhibit 6)
with Wiitfield to purchase Tracts A, E, and C and the roadbed for
the proposed Lincoln Boul evard, which extended through Tract G
totalling 61 acres. The agreenent also contained a five year
option for Devel oper to purchase the remaining Tracts F and G of
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the Wiitfield property, consisting of 170 acres. Devel oper
pl anned to site the shopping center and related parking on Tracts
A and E In anticipation of exercising the option on the
remai ning property and developing it, contenporaneously with the
purchase of Tracts A and E Developer nmade plans to install an
infrastructure of roads, utilities, and drainage throughout the
entire 249 acre tract. The Purchase-Qpti on Agreenent accommobdat ed

t hese plans by providing that:

Buyer [i.e. Devel oper], his agents, enployees,
or contractors shall have the right to enter
upon the premses for the purpose of clearing
trees, foliage, and other debris, to perform
excavating work for stormwater nmanagenent and
to take boring sanples, nake conpaction

percol ati on, or other studies deened necessary
by Buyer....Buyer's right hereunder shall

include the right to install all utilities in
accordance with plans and specifications to be
prepared by Fosburg Surveying and Engi neering

and seller shall provide all easenent s
required for purposes. (Exhibit 6) (enphasis
added)

Preparatory to constructing the infrastructure, as envisioned
by the above quoted section of the Purchase Option Agreenent,
Devel oper retained Fosburg Engineering and Surveying, Inc.
("Fosburg") to prepare plans and specifications for the roads,
water, sewer, and drai nage systens throughout the 249 acre tract.

I n August and Cctober 1987, developer acquired title to Tracts E,
A, and C. Contenporaneously with this acquisition, in accordance
with the Fosburg plans, it comenced installing roadways,
utilities and storm water drainage throughout both the purchased
and optioned properties and filling in Tract E preparatory to

construction of the shopping center wth material from an
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adjoining excavtion, located primarily on Tract G Duri ng
devel opnent of the infrastructure plans, Fosburg net on two
occasions with Witfield and Devel oper to discuss and refine the
proposed | ayouts of the roads, utilities, and drai nage.

At the tinme that Developer and Witfield entered into the
Purchase Option Agreenent, rainfall runoff from 250 offsite acres
and from Tract F drained through a series of ditches and wetl ands
onto and through Tracts A and E, and ultimately through a cul vert
on Ashley Phosphate Road, where it entered drainage enptying into
the Ashley Rver. A so a portion of Tract G drained through the
ditch situated al ongside Tract E.*

In order to site the shopping center and further develop the
remai ning property, Tract E had to be built up and drainage had to
be rerouted so as to accommodate runoff from the 250 offsite
acres, Tracts F, G A and E. To acconplish this Fosburg desi gned
a series of detention ponds connected by the underground culverts
from the upper boundary of Tract F down to the culvert on Ashley
Phosphat e Road. Included in this conprehensive design was an
approximate 8 acre detention pond situated partially on the
shopping center site of Tract E and nostly on the adjoining Tract
G then owned by Witfield and under option to Devel oper. The
design provided that the excavated material from the pond was to

be used as foundation nmaterial for Tract E and the conpleted

"Wiitfield previously had acquired a portion of Tract A from
WIllard and contenporaneously with the purchase had obtained an
easenment appurtenant to drain this purchased property through the
ditch systembordering Wllard' s Tract E
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excavation was to serve as a detention pond so that runoff from
the drainage basin could be netered into the culvert at Ashley
Phosphat e Road.

Upon acquisition of Tracts A E, and C in anticipation of
obtaining a construction |oan and comrencing construction of the
shopping center in the Fall of 1987, Developer, followng the
Fosburg plans, began installing the infrastructure throughout the
entire 249 acres, including renoving trees, grading roadways,
installing water and sewer I|ines and excavating the detention
ponds, including the 8 acre one, and connecting them by cul verts.

Thr oughout excavation of the 8 acre pond, which continued through
the Spring of 1988, Witfield regularly visited the site, reviewed
construction draw ngs, walked through the excavation which was
situated primarily on Tract G He consulted with Devel oper's
construction superintendent about the placenment of a portion of
the excavated material to form a berm to shield the pond from
nei ghbori ng warehouses. He also consulted wth Developer's
gradi ng contractor about being careful not to destroy devel opabl e
lots located between the pond and Wst Association Drive as
additional fill material was taken fromthe excavation in order to
provi de an adequate foundation for the shopping center on Tract E.

Al of the infrastructure expenditures were nmade by Devel oper
from its own funds. Thereafter, in January 1988, Devel oper
secured a $20, 000,000 I oan to construct the shopping center. None
of these funds were wused by Developer for installation of
infrastructre on the optioned property, including the excavaton of
the 8 acre detention pond. Al construction loan funds were
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restricted to the construction of the shopping center and rel ated
parking on Tracts E and A

In June of 1988, Developer conpleted the sewer system and
conveyed it to Dorchester County, which has owned and operated it
since that tine. The system consists of gravity lines which run
under roadbeds throughout the property to a punp station |ocated
on the shopping center site. From there, sewerage is punped
through a forced (i.e. pressurized) main, which runs under West
Association Drive to a gravity |line under Lincoln Boulevard near
its intersection with Ashley Phosphate Road. From there,
sewerage flows by gravity into the main branch of Dorchester
County sewer system

In February 1989, Devel oper conveyed the water system which
parallels the sewer I|ines throughout both purchased and optioned
properties, to the Conm ssioner of Public Wrks for the Gty of
Charleston (hereinafter referred to as "CPW). Bef ore accepting
the waterlines, CPWrequired both Devel oper and Wiitfield to grant
it a witten easenent through the purchased and optioned
properties. The CPW water easenent executed by Witfield
references a Fosburg plat, which shows the roadways designated as
utility easenents extendi ng throughout the entire 249 acre tract.

In further keeping wth the plan for conprehensive
devel opnent of the optioned and purchased property, Witfield
signed three plats for the purpose of dedicating the roadways to
the public which were constructed on the optioned property. One
of these signed plats shows the boundaries of the 8 acre detention
pond situated primarily on Tract G
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From the time of the execution of Purchase-Qption Agreenent
to the later part of 1988, Devel oper nade nonthly option paynents
of $23,770 to Witfield, for a total of about $300,000. At that
poi nt Developer ran into financial difficulties and discontinued
the option paynents. As a result, Developer's option to purchase
Tracts F and G was never exercised. Consequently, Wiitfield
retained title to this property, which had been inproved by
Devel oper by the construction of an integrated drainage system
grading of roads, and installation of sewer and water |ines. In
| 989, Devel oper defaulted on its construction |oan and the group
known as Festival Center Associates (hereinafter referred to as
"Associ ates") assuned the note and nortgage and becane the owner
of the shopping center.

During construction of the shopping center, the portion of
Li ncol n Boul evard running from Dorchester Road along the northern
boundary of the shopping center was paved. The remai nder of
Li ncol n Boul evard running through Tract G from the far corner of
the shopping center around to Ashley Phosphate Road renained
unpaved. Because Tract G was never purchased for devel opnent,
Devel oper did not pave that portion of the road. As a result, it
was never opened to the public.

This fact became a matter of concern to Witfield after
Devel oper failed to exercise its option on Tract G and he found
hi nsel f owni ng i nproved property bisected by an unpaved, abandoned
roadway owned by Associates. In an attenpt to renedy this
situation, rather than approaching Associates for permssion to
pave the road, Witfield conceived of a plan to acquire from
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Associates a 2 acre wetlands outparcel situated on the shopping

center property at the intersection of Lincoln Boulevard and

Dorchester Road, filling it in, selling it, and using the proceeds
to pave the road. In pursuit of this plan, Witfield obtained
approval from the Arny Corp of Engineers to fill in the wetlands

by agreeing to mtigate the loss by enlarging wetlands on the
formerly optioned property still owed by him He then approached
Associates and pointed out that the wetland parcel was of no
econom c benefit to it, but that he was in a position to fill it
in and create a salable lot which he proposed purchasing from
Associates for $25,000, with the understanding that Associates
woul d apply the proceeds to the cost of paving the unpaved portion
of Lincoln Boulevard. He was then to sell the parcel and use the
proceeds to pay the remainder of the paving costs. Associ at es
agreed to this proposition.

Wiitfield then reconsidered his proposal. Qovi ously, the
greater basis he had in the property at the tine of sale, the |less
t ax conseqguences. He, therefore, again approached Associates and
proposed that rather than pay $25,000 for the lot, he would pay
$75, 000, which in turn Associates would apply to the paving costs.

Thi s proposal enhanced his position, since the noney paid to
Associates for the lot, which it in turn woud apply to paving
costs, would correspondingly decrease his obligation to pave the
road, while at the sane tinme would provide an enhanced basis in
the property and consequently less tax consequences from its
ul timate sal e.

Associ ates, on the other hand, was faced with the proposition
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that if it were required to apply the $75,000 to paving costs it
woul d end up with phantom taxabl e i ncone of around $70,000. Since
the paving was a capital expenditure, Associates would have to
depreciate the investnent over the life of the road, which was
probably around 15 years. Consequently, in the year that it
received the $75,000, it would be able to wite off no nore than
about $5,000, leaving it wth $70,000 of incone subject to
taxation w thout conpensating revenue. As a result, it refused to
execute the | atest proposed agreenent.

Wiile these negotiations were taking place over a 7 or 8
nonth period, Associates' financial condition deteriorated and it
defaulted on BOTT' s | oan. As a result, in July 1991, BOIT
foreclosed on the shopping center and assigned its foreclosure
rights to its wholly owned subsidiary, Defendant, Merit Realty
Hol di ng Conpany (hereinafter both BOIT and Merit are collectively
referred to as "BOTT").

After forecl osure, Wiitfield contacted BOIT wth a
proposition simlar to the Associate's one about acquiring the
out parcel and having Lincoln Boulevard paved. BOIT was not

interested.” Wiitfield, being deternined to have the renmai nder of

*The val ue of shopping center at the time of foreclosure was in the
5to 6 mllion dollar range, and in fact, BOIT sold the shopping
center shortly before trial for $5,800,000, thereby incurring an
approxi mate $20, 000,000 loss on its loans on the property. It was
of the opinion that paving the renmainder of Lincoln Boulevard
woul d not enhance the value of the shopping center, and hence, it
had no interest in Witfield s proposal of disposing of 2 acres of
its property in exchange for having the remainder of the road
paved.
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Lincoln Boul evard paved wthout incurring expense to hinself,
began a series of calls to BOIT and its New York counsel. He
i nfornmed counsel that Associates had agreed to the proposition and
that he expected BOIT to live up to the agreenent. Recei ving no
satisfaction from these calls, Wiitfield informed counsel that if
BOIT refused to honor the agreenent, there would be litigation and
that he wanted BOTT to be aware of the fact that drainage fromthe
shopping center, w thout his consent, was being directed into the
8 acre detention pond situated primarily on his property.

At the time of these conversations, BOIT was unaware of the
fact that Developer and Witfield had entered into the Purchase
Option agr eenent whi ch enpower ed Devel oper to i nstall
infrastructure throughout the purchased and optioned properties,
or for that matter who owned the optioned tracts. As a lender, it
was only interested in the state of the titles to Tracts E and A,
and the construction which took place thereon, which provided the
security for its |oan. Consequently, it had no background upon
which to assess Witfield s threats. Nevertheless, having nerely
acquired title by foreclosure, and not being involved in any of
the activities conplained of, it continued to refuse to accede to
Wiitfield s demands.

Finally, becomng frustrated with the lack of progress wth
BOIT, Witfield contacted Fosburg and inquired whether a sewer
easenment, such as the water easenent required by CPW had ever
been signed by him Fosburg researched the subject and advised
Wiitfield that he could not |ocate such an easenent. At this
time, Witfield informed Fosburg that he had an agreenment wth
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Associates to obtain title to the wetlands outparcel and have the
remai nder of Lincoln Boul evard paved and that BOIT had reneged on
this agreenment. As a result, he intended to hire a | awer and get
"those boys' attention."

After these conversations, Wiitfield comenced this
l[itigation in Septenber 1992. In his conplaint, Witfield alleged
t hat Devel oper, with the Bank's know edge and consent, had: (1)
negligently and reckl essly destroyed Wiitfield s drai nage easenent
| ocated on Tract E, which was an appurtenant easenent Witifield
obtained from WIllard to drain the acquired WIlard property
through a ditch located on the side of Tract E (2) commtted
trespass by installing a forced main sewer and constructing the
detention pond on a portion of Witfield s property wthout
Wiitfield s know edge or consent. (3) converted the dirt
excavated from the detention pond by using it to construct the
foundati on of the shopping center; and (4) conmtted a continuing
trespass by collecting surface water runoff from the shopping
center and casting it in a concentrated form into the detention
pond which accommodated drainage from 250 acres off site and
Tracts F and G owned by Wiitfield, as well as Tracts E and A which
were acquired by BOTT by way of foreclosure.® During the trial
Wiitfield abandoned all clains except those relating to the

detenti on pond.

‘The entire conprehensive drai nage system had been pernitted by the
Gty of North Charleston at the tine of construction and the pond
had probably becone a jurisdictional wetlands.
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ARGUVENT

Whitfield s Brief is lengthy and rai ses nunmerous issues. In
essence, however, the issues fall basically into four categories.
They are:

1. Did the Special referee err in finding for BOIT on
Wiitfield s trespass clain®

2. Did the special referee err in holding that Witfield
had no basis to reasonably believe that his claimwas valid under
either existing or developing |law and hence should be sanctioned
under the South Carolina Frivolous CGvil Proceedings Sanctions
Act, S.C. Code Ann. 8§ 15-36-10, et seq?

3. Did the Special Referee err in holding that Witfield s
institution of this action constituted an abuse of process?

4. Did the Special Referee err in awarding BOIT's New York
(REWORD) attorneys (Brian Doran and the Jones Day law firn) the
cost of attorney's fees they incurred in defending the frivol ous
and abusive claimWitfield filed against the BOTT?

Each of these issues is addressed in turn bel ow

THE SPECI AL REFEREE PROPERLY DI SM SSED WH TFI ELD S TRESPASS
CAUSES OF ACTI ON AGAI NST BOITT.

Trespass is an action at law. Butler v. Lindsey, 293 SC 466,

361 S.E. 2d 621 (Ct.App. 1987). 1In an action at law tried before a
judge without a jury, the judge' findings are equivalent to a
jury's findings and will not be disturbed on appeal unless found
to be wthout any evidence to reasonably support the judge's

fi ndi ngs. Moor ehead v. Doe, SSC __ , 479 S E 2d 817 (C.

App. 1997)
A The activity Witfield conplained of was funded by the
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Devel oper and substantially conpleted before BOIT made
its construction | oan.

The short answer to Witfield s trespass claimrelative to
the placing of the detention pond on his property is that this was
done Dby Developer wth its ow funds and the work was
substantially conpleted before BOIT nade its construction | oan.
None of the construction funds were used for this purpose. BOIT
had nothing to do with this activity. Further, when BOIT acquired
title to the shopping center, the pond had been permtted by the
Cty of North Charleston as an integral part of the drainage
system for 250 acres of offsite property, and for [|ands of
Wiitfield, as well as that on which the shopping center was
si t uat ed. Additionally, at that tine it had probably becone a
jurisdictional wetlands under the control of the Arny Corps of
Engi neers. Further, none of the BOIT construction |oan was used
for the excavation of the pond.

B. Whitfield contractually granted Devel oper the right to

construct the detention pond on its property.

Equally conpelling Witfield, by virtue of the Purchase
Option Agreenent, was contractually obligated to permt the
contractor to excavate for storm water drainage on his optioned
property. One who enters the upon the land of another with the
consent or authorization of the owner does not commt a trespass.

Peace v. Southern Bell Tel ephone & Telegraph Co., 208 F.2d 901

(4th Gr. 1958). The Special Referee found and concluded that
Wiitfield, in the Purchase-QOption agreenent with the Devel oper,
contractually authorized the Devel oper to construct the detention
pond on a portion of its property. (Order of Judgnent dated
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at p.12)

Further, Witfield s know edge and acquesence
in Developer's activity in excavating the pond
and using the excavted nmaterial to create the
foundation of the shopping center constituted
bot h wai ver and estoppel. (cite)

D. I gnoring the above, BOIT, as construction |ender, would
not be liable solely because it nmade a loan to
Devel oper.

Lender liability law generally arises out of the issue of

when, if ever, a lender has a duty to protect owners from the
construction defects created by contractors. It generally does
not apply to acts of contractors in relation to third parties such
as Wiitfield. Nevertheless, even ignoring this fact, and further
assum ng | oan proceeds were used to fund the excavation of the 8
acre detention pond, BOIT would still not be liable to Witfield
for the acts of Devel oper.

A lender for a construction project is not responsible for
the acts of the borrower unless the lender is involved in the
construction to an extent which exceeds activities normally
practiced by a comercial lender in protecting its interest in a

| oan. Kennedy v. Colunbia Lunber & Mnufacturing Co., 299 S.C

335, 384 S.E.2d 730 (1989); Roundtree Villas Ass'n v. 4701 Kings

Corp., 282 S.C. 415, 321 S.E. 2d 46 (1984); Peoples Federal Savings

& Loan Ass'n v. Mrtle Beach &olf & Yacht d ub, SSC __ , 425

S.E.2d 764, 770 (C. App. 1992).

The public policy reasons for refusing to inpose .

liability on a nere lender are nyriad. . . . The
inmposition of . . . liability on all Ilenders would
di scourage | ending, and thus, economc growh. Further,
it is unduly punitive to inpose potential . . .
l[iability on a lender that is searching for sone way to
recover the losses it has suffered by the default of the
debt or.
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Kennedy v. Col unbia Lunber & Manufacturing Co., 384 S. E. 2d at 734.

The |oan docunents for the project (Exhibit __ ) required
Devel oper to construct the shopping mall on Tract E in accordance
with the plans "approved" by BOIT. In addition, BOIT retained a
construction consultant, Construction Analysis Systens, Inc.
("CASI") to nonitor construction of the project and submt nonthly
i nspection reports (Exhibit _ ) to it. The CASI inspection
reports described and verified the progress of work reported by
the Devel oper on site (Tract E) in support of its nonthly |oan
draw nmade applications to BOIT.

Wiitfield contends that BOIT in liable for the offsite
| ocation of the detention pond because BOIT, through its |oan
docunments and CASI inspection reports, knowingly required the
Devel oper to construct the pond on Wiitfield s land. Ignoring the
fact that excavation of the the pond was started and substanitally
conpleted by the Developer before BOIT becane involved as a
| ender, BOIT's |oan docunents and CASI inspection reports did no
such thing. They relate solely to developnent of the shopping
center site and did not govern the Developer's off-site
activities, such as excavation of the drainage system and
installation of roads, sewer lines and water |ines throughout the
optioned property.

BOIT's use of the CASI consultant to nonitor construction to
protect its interests is consistent with typical |ender practices
approved by the South Carolina Suprene Court:

The transaction involved a typical construction |oan.

The Lender nonitored the construction project to protect its

| oan investnment and to be assured that it was built according

to plans and specifications. The Lender required the builder
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to enploy an engineer to inspect the project periodically and
submt a witten certification confirmng that it had reached
certain stages of conpletion so that the Builder could
qualify for advances of proceeds fromthe construction | oan.

Roundtree Villas Ass'n v. 4701 Kings Corp., 321 S.E 2d at 48-49.

Such inspections by the Iender for the purpose of protecting its
interest does not create a duty to third parties. 1d.

The construction plans and specification for the shopping
center were prepared by the Developer and submtted to BOIT as
part of the loan request. The |oan docunents nerely required the
Devel oper to conply with the plans and specifications which it had
submtted to BOIT. The |oan docunments in this case were typical
for a loan of this type and size. (Tr. 138) The requirenment in
the |oan docunments that the Devel oper construct the project in
accordance with the plans and specification submtted by the
Devel oper in the loan application is a typical |ender practice and
does not subject BOIT to liability as a co-developer on the

pr oj ect. See, e.qg., Roundtree Villas Ass'n v. 4701 Kings Corp.,

321 S.E.2d at 48-49 (finding only "a typical construction |oan"
where "[t]he Lender nonitored the construction project to protect
its loan investnent and to be assured that it was built according

to plans and specifications."); Atlanta Skin & Cancer dinic V.

Hal | mark General Partners, Inc., S.C __, 463 S. E 2d 600, 607

(1995) (holding lender's right, derived fromthe construction |oan
agreenent, to approve changes in construction only suggested the
potential for control and, because there was no evidence the
| ender exercised actual control of the project, the | ender was not

liable to the devel oper for construction defects). Moreover, the
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| oan docunents specifically required the Developer to obtain all
permts, |icenses and authorizations needed for the project, which
woul d include obtaining Witfield s permssion to construct the
detention pond on his property.

The purpose of the loan docunments and the CASI inspection
reports was to protect BOIT's interest by ensuring that the
Devel oper actually built what it said is was going to build (Tr.
p.32), not to protect Witfield, who was perfectly capable of
protecting hinself. Witfield failed to denonstrate that BOIT had
any control over the alleged trespasses commtted by the
Devel oper, nor that BOIT s involvenent exceeded the scope of
activities normally practiced by a commercial |ender in protecting
its interest in a |oan. Accordingly, BOIT, as subsequent owner
by way of foreclosure, would not be liable to Wiitfield for any
conpl eted acts conmtted by the Devel oper of the project.

l. THE SPECIAL REFEREE DID NOI ERR [IN CONCLUDI NG THAT

VWH TFI ELD S PROSECUTI ON OF THI' S ACTI ON WAS SANCTI ONABLE UNDER
THE SOUTH CARCLI NA FRI VOLOUS C VI L PROCEEDI NGS SANCTI ONS ACT.

S.C. CODE ANN. § 15-36-10 provides that:
Any person who takes part in the procurenent,
initiation, continuation or defense of any
civil proceeding is subject to being assessed
for paynent of all or a portion of the
attorney's fees and costs and court costs of
the other party if:

1) He does so primarily for a
pur pose other than that of securing
pr oper di scovery, j oi nder of

parties, or adjudication of the
claim upon which the proceedings
are based; and

2) The proceedi ngs have term nated

in favor of the person seeking an
assessnment of the fees and costs.
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Unl i ke abuse of process, this remedy is not premsed on the
fact that an action was commenced for an ulterior purpose not
incorported in the claim Rather, if a party even though he
commences the action for the purpose of seeking the relief set
forth in the pleading, does not reasonably believe in the
exi stence of the facts upon which his claimis based, 815-36-20,
he is subject to sanctions of an award of attorneys fees and

costs. 815-36-30.

A There was no basis for Witfield to reasonably believe
in the existence of the facts upon which his clains were
based.

1. Under the terns of the Purchase Qption
Agr eenent , he unanbi guously  granted
devel oper authority to perform the acts
conpl ai ned of in the conplaint.

2. BOIT had nothing to do with the conpl ai ned of acts.
The Devel oper was responsible for all of them
Fur t her nor e, none  of the funds from the
construction |loan made by BOIT to Devel oper were
used for the projects conpl ai ned of.

3. Witfield was aware of, and actually participated
in the conplained of acts of the Devel oper.

a) dr ai nage easenents

In his conplaint, Witfield asserts that BOIT was responsible
for the blocking of a drainage easenent which he had obtained
through Tract E. Prior to conveying the property to Devel oper for
construction of the mall, Wiitfield had purchased a portion of the
triangular tract of land identified as the "10.311 AC' and "6.126
AC' Tracts on Exhibit_ from WIIard. At the tinme of
acquisition, Witfield obtained an easenent appurtenent from

Wllard for the drainage of surface water from the acquired
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property across Wlliard' s |ower adjoining property identified as
Tract E on Exhibit__ . Thereafter, Developer, in purchasing
Tracts A and E from Witfield acquired both the dom nant and
servi ant estates. It was the alleged destruction of their
easenment which was the subject matter of the claimagainst BOIT.

It is black letter law in South Carolina that the drainage
easenent passed to Developer along wth the conveyance of

Witfields domnant estate to it. Smth v. Conmssioners of

Public Wrks, S.C , 441 S E 2d 331 (C. App. 1994), and
that this drai nage easenent was extingui shed under the doctrine of
nmerger when Developer acquired both the domnant and serviant

estates. Hazelton v. Schein, 167 S.C. 534, 166 S.E. 634 (1932).

Moreover, the Purhcase Qption Agreenent authorized devel oper
to excavate as necessary for proper drainage of the entire
properties, both purchased and optioned. In this regard,
Wiitfield sat in on at least two conferences with Devel oper and
Fosburg during which the drainage plans were discussed and
refined. Additionally, Witfield visited the construction site
weekly during the period that the property through which the
dr ai nage easenent passed was excavated and nodified to enconpass a
conpr ehensi ve drainage plan for the entire area. In view of these
facts, Wi tfield could not reasonably believe in the existence of
facts upon which this clai mwas based.

b) Sewer Lines

The Conplaint asserts a cause of action of trespass because

of the location of the sewer lines throughout his property. At
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the time of trial, however, he narrowed his conplaint to the force
main running from the shopping center site to the gravity feed
line near Ashley Phosphate Road. He contended that the |ocation
of this line prevented him from using the property as he desired
(It was located parallel to water mains that _  to line was a
force one it could not be connected to and hence was of no val ue
to him These assertions were nmade in the face of his obvious
expertise gained from over 40 vyears in the developnent and
construction busi ness.

At trial, he acknow edged that one does not connect a force
main, but rather to the gravity mains which drain to the punp
station, fromwhich the sewerage is punped through the forced nmain
to a point where gravity can flow again. Aside from this, the
main ran within the confines of Wst Association Drive and Lincoln
Boul evard, both of which were designated as utility right aways by
t he Fosburg plats as provided in the Purchase OQpti on Agreenent.

Additionally, aside fromthe fact that BOIT had nothing to do
with the installation of these sewer l|ines, they had been owned
and operated by Dorchester County since June of 1988. | f
Wiitfield had any conplaint about their |locations, it was
obviously with the County or the Devel oper; not BOIT.

c) Detention Pond and Fill Dirt

As with the other of his baseless clains, aside from being
contractually obligated to permt the excavation of the drainage
system on the optioned property, Witfield was present throughout

the tine that the 8 acre detention pond was being excavated and
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its material used for the shopping center foundation. He visited
the site at |east weekly, reviewed construction draw ngs, observed
excavaton of the pond and <consulted wth M. Pace, the
construction superintendent, about taking a portion of the
excavated material and bermng it in such a fashion that it
screened the pond from adjoining warehouses. Additionally, he
cautioned M. Platt, the grading supervisor, against extending the
boundaries of the detention pond too close to Wst Assocation
Drive and thereby making the property situated between the two
unsui tabl e for devel opnment purposes. Aside fromthat, he signed a
plat in 1988, Exhibit _ , which clearly showed the detention
pond, being situated on his property. For these reasons, the
Speci al Referee found and concluded that Wiitfield has no basis to
reasonably believe this his clains were valid under either
exi sting or devel oping | aw

B. BOIT's notion for sanctions against Witfield under the

Frivol ous Proceedi ngs Sanctions Act was properly raised
at the conclusion of the trial.

In its Brief, Witfield alleges that BOIT's notion for
sanction under the Frivolous Proceedings Sanctions Act was
"premature,” and that the Special Referee failed to review the
attorney's fees requested by BOIT. (Appellant's Brief § 1V,
p.38). BOIT properly nmade a notion for sanctions under the Act at
the conclusion of the trial as required under 8 15-36-30, and the
Special Referee held a special post-trial hearing to review the
anmount attorney's awarded to BOIT under the Act. (See O der dated

Septenber 24, 1997). Witfield s argunent thus |acks nerit.
C The hol ding of Hanahan v. Sinpson does not bar BOIT s
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recovery of attorney's fees under the Frivolous
Pr oceedi ngs Sanctions Act.

Wiitfield contends that the holding of Hanahan v. Sinpson,

S C , 485 S. E. 2d 903 (1997), decided after the trial of
this case, precludes the award of attorneys fees under the South

Carolina Frivilous Proceedings Sanction Act, S. C Code Ann. 815-

36-10, et seq. Hanahan stands for the proposition that the denial

of summary judgnment notion based upon the existence of materia
i ssues of fact established by independent w tnesses, as a matter
of |law precludes a claimbeing deenmed frivilous under the terns of
t he Act. I n Hanahan, Ms. Hanahan contested her father's will on
the grounds of undue influence and nmental incapacity. The estate
noved for summary judgnent which she opposed through the
subm ssion of the opinions of two experts that the testator in
fact was inconpetent at the time of execution of the will. On the
basis of this opinion evidence, summary judgnment was denied and
the matter was submtted to the jury. After a jury verdict in
favor of the validity of the will, the estate's counsel noved for
sanctions under 815-36-10 et seq., which the trial judge inposed.

Upon appeal the Court noted:

Section 15-36-20 of our Frivilous Proceedings Act
creates the presunption of a proper purpose if the
person initiating litigation "reasonably believes under
the facts that his claimmy be valid under existing or
developing law " Here Hanahan clearly submtted
evi dence supporting her claim (i.e. the testinony of
two experts) which is evidenced by the trial court's
denial of summary judgnment on her clainms for undue
influence and lack of testanmentary capacity. It is
sinply untenable to suggest that notw thstanding the
trial court was convinced the issue was one for the
jury, Hanahan did not reasonably believe in the
exi stence of her claim (enphasis added)

77810. 1-BR (DJP) 015677-2

24



Based wupon the foregoing reasoning, the Court reversed the
i nposition of sanctions.
1. The trial court did not issue an order denying
summary judgnent in this case.

Unl i ke Hanahan, no order denying BOIT's notion for summary
judgnment was ever issued by the trial court in this case. BOIT
made a notion for summary judgnent based principally upon the
terns of the Purchase Option Agreenent and a subsequent Rel ease of
Restrictions Agreenent executed by Witfield. Wiitfield also
noved for summary judgnent. BOIT's notion was supported by an
ext ensi ve nenor andum

Upon receipt of the notion roster, the Cerk was contacted
and inforned that the notions were involved and a two hour hearing
was requested. Counsel and New York Counsel travelled to St.
Ceorge prepared with overhead projector and transparencies of
rel evant docunents.

It imrediately became apparent that the judge was neither
famliar with the subject matter of the notion nor the inclined to
hear the it. He announced to counsel that he was in the mdst of
trial and would give each side ten mnutes. After short argunents
the Court interrupted with the follow ng coll oquy:

| think I've heard enough. [|'m not convinced
that this case is ripe for sunmmary judgnent
after hearing all of the potential issues that
you have in it . . . Gve ne your proposed
or ders. But | think y'all ought to consider
having this case heard non-jury and getting it
resolved or either having a nediator or
arbitrator -- This has gone on so long; there
are so many issues involved. There ought to
be sonething that if you could sit down wth

an inpartial party, you ought to be able to
resolve it . . . .(Tr. August 29, 1995,
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Sunmary Judgnent Hearing, p.42, |. 10-15)

Subsequently proposed orders were submtted, but never acted on.
After the lapse of considerable tine, the judge's clerk was
contacted by both counsel, who were inforned that the judge was
inclined not to grant either order. As a result, counsel decided
to request that the case be referred so that the issues could be
resol ved.

The trial judge never made a finding that material issues of
fact existed which had to be resolved by the trier of fact.
Rat her, he concluded that the case contained nore issues than he
had either the tinme, or the inclination, to tackle. Unli ke
Hanahan, there was no independent evidence upon which Witfield
could reasonably base a belief that his clains were valid. The
docunents executed by himclearly refute this assunption

2. The factual dispute created by Witfields
discredited testinony concerning when he becane
aware of the infrastructure construction does not
fall wthin the anbit of Hanahan

In view of the contractual obligations contained in the
Purchase Option Agreenent, the fact that Wiitfield testified that
he was unaware that the 8 acre detention pond had been placed on
his property until three or four years later, which conflicted
with the testinony of Daniel Fosburg, Jim Pace and WIliam Platt,
did not create a relevant issue of fact concerning the |egitinmacy
of his clains. The only issue of fact ever raised in this case
was at what tinme did Witfield becone aware of Developer's
construction on the optioned property(?). Wen he becane aware of

the construction is relevant only as additional evidence of the
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frivilousness of his clains.

He contended at trial that he had no know edge of the
construction taking place on the optioned property by Devel oper
until three or four years |later. He introduced no corroborating
t esti nony. On the other hand, BOIT elicited testinmony from
Wiitfield to the effect that his office was only several mles
fromthe site and that he visited it fromtinme to tine during this
period to take Developer's principals to [unch. Addi tionally,
BOIT introduced testinony about Witfield s famliarity with the
infrastructure's construction fromthree independent w tnesses.

M. Fosburg testified that he prepared a site plan for the
entire property based upon a previously existing one and, from
that plan, prepared plans and specifications for construction of
t he drai nage system and installation of water nains, sewer |ines,
and roads throughout the 249 acres. During the process, he
attended two neetings with principals of Devel oper and Witfield
to discuss and refine the plans. Based upon this fact it was his
opinion that Witfield was thoroughly famliar with the progress
of construction as it occurred throughout the 249 acre tract.

Jim Pace, the Developer's construction superintendent,
testified that Wiitfield visited the site at |east weekly fromthe
start of construction activity, went over the construction
drawi ngs, walked the 8 acre detention pond excavation and
suggested that part of the excavated nmaterial be berned at a
specific location in such a manner as to obstruct the view of

nei ghbori ng war ehouses.
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Wlliam Platt, the grading contractor, testified that
Wiitfield, from the tinme that he began work on the site, was a
frequent visitor, and as additional excavation was required to
provide fill material for the foundation of the shopping center,
he assisted in locating the contours of the detention pond so they
did not encroach too closely upon Wst Association Drive and
t hereby destroy devel opable |ots situated between the pond and the
r oad. Hanahan does not inpact this factual dispute. Thi s
dispute was created solely by Wiitfield s unsupported denial of
cont enpor aneous know edge. Hanahan, on the other hand, stands for
the proposition that a party is entitled to rely upon evidence
submtted by independent w tnesses and consequently pursuit of a
claimin reliance thereon cannot be deened frivilous. |t does not
stand for the preposition that unsupported testinony of a party
whi ch is subsequently refuted can renmove himfromthe reach of the
Act .

Here, Witfield did not rely wupon testinony of any
i ndependent witness in pursuit of his clains. The only support of
his position was his unsubstantiated, discredited testinony which
the Special Mster found, in the face of overwhel mng evidence
unbel i evabl e. Consequently, the Court concluded that there was no
legitimate basis for Wiitfield to reasonably believe that a valid
cause of action exi sted.

To construe Hanahan as standing for the proposition that a
party could evade sanctions solely by creating an issue of fact

through his own perjured testinony is untenable. This woul d
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encourage perjury as a neans of evading the reach of the Frivilous
Proceedi ngs Sanction Act. It is one thing to hold that
i ndependent supporting testinony creates the presunption that a
claimant has a reasonable basis to believe in the existence of
facts to support his claim It is another to hold that unfounded,
discredited testinony by a party can be the basis of such a
presunption in the face of overwhel mng evidence of its falsity.

For these reasons, the Special Referee properly found
and concluded that Witfield had no basis to reasonably believe
that his claimwas valid under either existing or devel oping |aw,
and the Referee thus properly awarded attorney's and costs to BOIT
under the Frivolous Gvil Proceedi ngs Sanctions Act.

Following the trial of the case, the Special Referee awarded
BOTT a judgment for $240,000 in actual danmages and attorneys fees,
plus punitive danages in the amount of $480, 000. (O der of
Judgenent dated Decenber 6, 1997). In a subsequent Oder, the
Special Referee clarified the danages he awarded BOIT as foll ows:

As to damamges, although ny J[original Oder of
Judgnent] could have been nore clearly stated, | awarded
the defendants attorney's fees and costs under the South
Carolina Frivolous Proceedings statute.” On the abuse
of process claim | took the attorney's fees and costs
as the nmeasure of damages in awarding punitive danmages.
(Order dated May 6, 1997).
In other words, on the abuse of process claim the Special Referee

found that BOIT had incurred actual damages of $240,000 in the

form of the attorney's fees it incurred in defending Witfield s

‘S.C. Code Ann. § 15-36-10 to -50 (Law. Co-op. Supp. 1995).
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abusive claim The Special Referee thus award BOTT $240,000 in
actual danmges, together wth $480,000 in punitive danages on
BOIT's abuse of process counterclaim The Special Referee also
found and concluded that BOIT was entitled to $240,000 in
attorney's fees under the South Carolina Frivolous Proceedings
Sanctions Act. The Referee thus awarded BOIT a total of $240, 000
as actual damages and attorney's fees under both the abuse of
process and frivol ous proceedings clains.® Contrary to Witfield s
assertions (Appellant's Brief 8 VI), the Special Referee did not
award BOIT punitive damages under the frivolous proceeding claim
and the Referee's Oder states that the punitive danages were
awar ded only under the abuse of process claim
*1l. THE SPECI AL REFEREE PROPERLY ORDERED VWH TI FIELD TO PAY THE
COSTS OF BOIT' S ATTORNEY' S UNDER THE SOQUTH CARCLI NA FRI VOLOUS
PROCEEDI NGS SANCTI ONS ACT

Describe and distinguish actual, punitive, and attorney's
fees damages awarded by Special Referee..... :

Referee did not award punitive damages under FPSA as
argued by Witfield at 8VIl)

A Wiitfield had no basis to reasonably believe that his
claimwas valid under either existing or devel oping | aw

Facts:
Descri bed each cause of action alleged by Witfield

(easenent, dirt from pond, |ocation of pond, and
sewer |ines)

°Fol lowing the hearing on Witfield s notion to reconsider, the
Speci al Referee awarded BOIT an additional $12,237.75 in
attorney's incurred in defending the notion, for a total actua
damages and attorney's fee award of $286, 463. 32. (Order dated
Sept enber 24, 1997).
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Abandoned al | clainms except pond during trial.

BOIT's summary judgnent notion showed |ocation of
sewer lines, but Witfield continued to assert
claimthrough trial.

Black letter law that appurtent drai nage easenent
col l apsed as a matter of |aw.

Jim Pace, t he Devel oper's construction
superintendent, testified that Witfield visited
the site at least weekly from the start of
construction activity, went over the construction
drawi ngs, wal ked the detention pond excavation and
suggested that part of the excavated material be
bermed in such a manner as to obstruct the view of
nei ghbori ng war ehouses.

Wlliam Platt, the grading contractor, testified
that Whitfield, fromthe inception of activity, was
a frequent visitor to the site, and as additiona
excavation was required to provide fill material
for the foundation of the shopping center, he
assisted in locating the contours of the detention
pond so that did not encroach to closely to West
Association Drive and thereby destroy devel opable
lots between it and the road.........

The finding of the Special Referre are supported by the
record and should not be disturbed on appeal. ?C TE?
...add footnote re if equitable........

B. The holding of Hanaha v. Sinpson does not bar BOIT s
recovery of attorney's fees under the Frivolous
Proceedi ngs Sanctions Act.

Wiitfield contends that the holding of Hanahan v. Sinpson,

S C , 485 S. E. 2d 903 (1997), decided after the trial of
this case, precludes the award of attorneys fees under the South

Carolina Frivilous Proceedings Sanction Act, S. C Code Ann. 815-

36-10, et seq. Hanahan stands for the proposition that the denial

of summary judgnment notion based upon the existence of materia
i ssues of fact established by independent w tnesses, as a nmatter

of |l aw precludes a claimbeing deened frivilous under the terns of
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t he Act. I n Hanahan, Ms. Hanahan contested her father's will on
the grounds of undue influence and nmental incapacity. The estate
noved for summary judgnent which she opposed through the
subm ssion of the opinions of two experts that the testator in
fact was inconpetent at the time of execution of the will. On the
basis of this opinion evidence, summary judgnment was denied and
the matter was submtted to the jury. After a jury verdict in
favor of the validity of the will, the estate's counsel noved for
sanctions under 815-36-10 et seq., which the trial judge inposed.

Upon appeal the Court noted:

Section 15-36-20 of our Frivilous Proceedings Act
creates the presunption of a proper purpose if the
person initiating litigation "reasonably believes under
the facts that his claimmy be valid under existing or
developing law " Here Hanahan clearly submtted
evi dence supporting her claim (i.e. the testinony of
two experts) which is evidenced by the trial court's
denial of summary judgnment on her clainms for undue
influence and lack of testanmentary capacity. It is
sinply untenable to suggest that notw thstanding the
trial court was convinced the issue was one for the
jury, Hanahan did not reasonably believe in the
exi stence of her claim (enphasis added)

Based wupon the foregoing reasoning, the Court reversed the
i nposition of sanctions.
1. The trial court did not issue an order denying
summary judgnent in this case.

Unl i ke Hanahan, no order denying BOIT's notion for summary
judgnment was ever issued by the trial court in this case. BOTT
made a notion for sumrary judgnent based principally upon the
terns of the Purchase Option Agreenent and a subsequent Rel ease of

Restrictions Agreenent executed by Witfield. Wiitfield also

noved for summary judgnent. BOIT's notion was supported by an
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ext ensi ve nenor andum

Upon receipt of the notion roster, the Cerk was contacted
and inforned that the notions were involved and a two hour hearing
was request ed. BOIT's representative and New York counse
traveled to St. GCeorge for the hearing. Counsel cane prepared

with overhead projector and transparencies of relevant docunents.

It imrediately became apparent that the judge was neither
famliar with the subject matter of the notion nor the inclined to
hear the it. He announced to counsel that he was in the mdst of
trial and would give each side ten mnutes. After short argunents

the Court interrupted with the follow ng coll oquy:

| think I've heard enough. [|'m not convinced
that this case is ripe for sunmmary judgnent
after hearing all of the potential issues that
you have init . . . . Gve ne your proposed
or ders. But | think y'all ought to consider
having this case heard non-jury and getting it
resolved or either having a nediator or
arbitrator -- This has gone on so long; there
are so many issues involved. There ought to
be sonething that if you could sit down wth
an inpartial party, you ought to be able to
resolve it . . . .(Tr. August 29, 1995,
Sunmary Judgnent Hearing, p.42, |. 10-15)

Subsequently proposed orders were submtted, but never acted on.
After the lapse of considerable tine, the judge's clerk was
contacted by both counsel, who were inforned that the judge was
inclined not to grant either order. As a result, counsel decided
to request that the case be referred so that the issues could be
resol ved.

The trial judge never made a finding that material issues of
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fact existed which had to be resolved by the trier of fact.
Rat her, he concluded that the case contained nore issues than he
had either the time, or the inclination, to tackle. Unli ke
Hanahan, there was no independent evidence upon which Witfield
could reasonably base a belief that his clains were valid. The

docunents executed by himclearly refute this assunption
2. The factual dispute created by Witfield s
discredited testinony concerning when he becane
aware of the infrastructure construction does not

fall wthin the anbit of Hanahan

In view of the contractual obligations contained in the
Purchase Option Agreenent, the fact that Wiitfield testified that
he was unaware that the 8 acre detention pond had been placed on

his property until three or four years later conflicted with the

testinony of Messrs. Fosburg, , and , and

did not create a relevant issue of fact concerning the |egitinmacy
of his clains. The only issue of fact ever raised in this case
was at what tinme did Witfield beconme aware of Developer's
construction on the optioned property. H s cont enpor aneous
knowl edge of the actual <construction is relevant only as
additional evidence of the frivilousness of his clains.

He contended at trial that he had no know edge of the
construction taking place on the optioned property by Devel oper
until three or four years |later. He introduced no corroborating
t esti nony. On the other hand, BOIT elicited testinmony from
Wiitfield to the effect that his office was only several mles
fromthe site and that he visited it fromtinme to tine during this

period to take Developer's principals to [unch. Addi tionally,
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BOIT introduced testinony about Witfield s famliarity with the
infrastructure's construction fromthree i ndependent w t nesses.

M. Fosburg testified that he prepared a site plan for the
entire property based upon a previously existing one and, from
that plan, prepared plans and specifications for construction of
t he drainage system and installation of water nains, sewer |ines,
and roads throughout the 249 acres. During the process, he
attended two neetings with principals of Devel oper and Witfield
to discuss and refine the plans. Based upon this fact it was his
opinion that Witfield was thoroughly famliar with the progress
of construction as it occurred throughout the 249 acre tract.

Jim Pace, the Developer's construction superintendent,
testified that Wiitfield visited the site at |east weekly fromthe
start of construction activity, went over the construction
drawi ngs, walked the 8 acre detention pond excavation and
suggested that part of the excavated nmaterial be berned at a
specific location in such a manner as to obstruct the view of
nei ghbori ng war ehouses.

Wlliam Platt, the grading contractor, testified that
Wiitfield, from the tinme that he began work on the site, was a
frequent visitor, and as additional excavation was required to
provide fill material for the foundation of the shopping center,
he assisted in |locating the contours of the detention pond so they
did not encroach too closely upon Wst Association Drive and
t hereby destroy devel opable |ots situated between the pond and the

r oad.
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Hanahan does not inpact this factual dispute. This dispute
was created solely by Witfield s denial of contenporaneous
know edge. Hanahan, on the other hand, stands for the proposition
that a party is entitled to rely upon evidence submtted by
i ndependent wi tnesses and consequently pursuit of a claim in
reliance thereon cannot be deened frivilous. It does not stand
for the preposition that unsupported testinony of a party which is
subsequently refuted can renove himfromthe reach of the Act.

Here, Witfield did not rely wupon testinony of any
i ndependent witness in pursuit of his clains. The only support of
his position was his unsubstantiated, discredited testinony which
the Special Mster found, in the face of overwhel mng evidence
unbel i evabl e. Consequently, the Court concluded that there was no
legitimate basis for Wiitfield to reasonably believe that a valid
cause of action exi sted.

I11. THE SPECI AL REFEREE PROPERLY AWARDED BOTT DAMAGES ON I TS
COUNTERCLAI M FOR ABUSE OF PROCESS ON THE BASI S THAT VWH TFI ELD
FILED AND MAINTAINED THS LAWBU T FOR THE | MPROPER ULTERI OR
PURPOSE OF CCERCI NG THE BANK | NTO CONVEYI NG AN QUTPARCEL OF
PROPERTY TO H M AND PARTI Cl PATI NG I N THE COVPLETI ON OF PAVI NG
LI NCOLN BOULEVARD.

The leading South Carolina case on abuse of process is

Huggins v. Wnn Dixie Geenville, Inc., 249 S. C. 206, 153 S E. 2d

693 (1967), affirmed __ S.C. ___, 166 S.E 2d 297 (1969). In
this case, the cause of action for abuse of process was defined as
fol |l ows:
The essential elenents of abuse of process, as the
tort has devel oped, have been stated to be: first, an

ulterior purposes, and second, a wilful act in the use
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of the process not proper in the regular conduct of the
proceeding. Sonme definite act or threat not authorized
by the process, or ainmed at an objective not legitinmate
in the use of the process, is required; and, there is no
liability where the defendant has done nothing nore than
carry out the process to its authorized conclusion, even

though with bad intentions. The inproper purpose

usually takes the form of coercion to obtain a

collateral advantage, not properly involved in the

proceeding itself, such as the surrender of property or

the paynent of noney, by the use of the process as a

threat or cl ub. There is, in other words, a form of

extortion, and it is what is done in the course of

negotiation, rather than the issuance of any fornaml use

of the process itself, which constitutes the tort.

(enphasi s added) .
Id. at

153 S E. 2d at 694. In other words, "[I]f the suit is
brought not to recover on the cause of action stated in the
conplaint, but to acconplish a purpose for which the process was
not designed, there is an abuse of process.” 1 Am Jur. 2d, Abuse
of Process 8 11 (1994). "[A]buse of process is the enploynent of
| egal process for sone purpose other than that which it was
intended by the law to effect -- the inproper use of a regular

process." Huggins, S.C at _, 153 S E 2d at 695.

Wiitfield' s actions in this case mrror the above quoted

definition and is a classic case of abuse of process. By bringing
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this action against BOIT, Witfield enbarked upon a calculated
course of legal extortion, not to recover for his obviously bogus
clainms, for the collateral purpose of coercing BOIT into conveying
the 2 acre wetlands parcel to him and participating in the
conpl etion of the paving of Lincoln Boul evard. These facts have

been found by the Special Referre and are fully supported by the

record. This being an action at law, this Court is therefore
bound by the findings below Haines v. Anerican Medica
International, Inc., 320 S.C. 316, 465 S.E 2d 112 (C . App. 1996).
A The filing of this lawsuit constitutes the abuse of
process.

Wiitfield contends that the filing of of a conplaint can
never constitute abuse of process. Rather, it is his position
that abuse of process can only arise from taking further |[egal
action once suit is initiated and, hence the Court erred in
finding Whitfield' s filing of the conplaint herein constituted an
abuse of process. H's position has been expressly rejected by the
S. C Court of Appeals:

[We disagree with Appellant's substantive assertion

that there nust be sonme action by a party after process

has been issued for there to be a cause of action for
abuse of process.

The appellants rely upon language in two cases to
support their contention. In Scott v. MGCain [275 S. C
599, 274 S.E 2d 299 (1981)] and Rycroft v. Gaddy, [281
S.C. 119, 314 S E2d 39 (C. App. 1984)], there is
| anguage that the focus in the abuse of process action
is only inproper use of process after it has been
issued. [citations omtted] |In review ng these cases in
connection with prior and subsequent opinions of the
appel l ate courts of this state, we do not concl ude that
the basic precept expressed in Huggins has been
nodi fi ed. Rather, we agree with the analysis of a
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recogni zed treatise that cases which indicate an
i nproper act commtted before process is issued is
insufficient to support an action for abuse of process
stand only for the narrower proposition that there nust
be an overt act and bad purpose alone is insufficient.
W Page Keeton, et. al, Prosser & Keaton on the Law of
Torts 898 (5th ed. 1984). Such an analysis is in accord
with Scott v. MCain and Rycroft v. Gaddy. In Scott,
the Suprene Court held there was no indication of
wayward acts seeking collateral advantage. [citation
omtted] In Rycroft, the court of appeals found no use
of the subpoena as a form of coercion to obtain a
collateral advantage. [citations omtted] W do not
find the Scott and Rycroft cases to have substantially
nodified Huggins so that only acts occurring after
process has been issued may be considered an abuse of
process claim

Sierra v. Skelton, SSC _ , 414 S E 2d 169, 172-73 (C. App.

1991) (enphasi s added).

B. BOIT's abuse of process counterclaim is not

barred by the statute of limtations.

Wiitfield next contends that the Court erred in granting
BOIT's notion to amend its answer to insert the abuse of process
counterclaim because the statute of limtations had run at the
time of the Court's order granting BOTT's notion to amend. BOIT s
abuse of process claim arose out of Witfield s conduct in regard

to the facts out of which this litigation arose. S. C Rules of

Gvil Procedure, Rule 15(c) states in pertinent part:

(c) Relation Back of Amendnents. \Wenever the claim of
defense asserted in the anended pleading arose out of the
conduct, transaction or occurrence set forth or attenpted to
be set forth in the original pleadings, the anmendnent rel ates
back to the date of the original pleading.

This rul e has been construed as foll ows:

The purpose of Rule 15(c) is to sal vage causes of action
otherwi se barred by the statute of limtations. See Heirs v.
Heirs, 310 S.C. 63, 425 S.E.2d 57 (. App. 1992). The test

77810. 1-BR (DJP) 015677-2

39



to be used in determ ning whether or not an anmendnent shoul d
be allowed to relate back under Rule 15(c) to the date of the
original pleading to avoid the statute of Ilimtations, is
found in the language of the Rule; specifically, whether the
claim or defense asserted in the amended pleading arose out
of the conduct, transaction or occurrence set forth in the
origi nal pleading.

Rule 15(c) is based on the concept that once litigation
involving particular conduct or a given transaction or
occurrence has been instituted, the parties are not entitled
to the protection of the statute of limtations against the
| ater assertion by anendnent of defenses or clains that arise
out of the same conduct, transaction, or occurrence as set
forth in the original pleadings. [citation omtted]

Thomas v. Grayson, 318 S.C. 82, 456 S. E. 2d 377, 380 (1995).

Wiitfield s contention that the Relation Back provision of
Rule 15(c) does not apply to situations such as this where the
amendnment introduces a different or additional claim or cause of
action arising out of the sane subject matter is wthout
substance. The authority relied on by Witfield predates both the

rel evant Federal Rules of Gvil Procedure and the controlling S.

C. Rules of GQvil Procedure. The Wight MIllan cite has no

application. The abuse of process counterclaim arises out of the
identical transactions conplained of in the conplaint.

C. Wiitfield was not prejudiced by the addition

of the abuse of process conflict.

Wiitfield also contends that the Special Referee erred in
allowing BOIT to amend its answer to include a counterclaim for
abuse of process because he "had no opportunity to prepare a
proper defense of the claim”™ (Initial Brief of Appellant, p.26).

This is incorrect. Wiitfield s counsel had previously deposed

M. Fosburg on that very issue. (June 1996 Oder of Special
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Referee, p.2) Furthernore, Wiitfield admtted at trial that M.
Fosburg's testinony quoting him was correct. (Trial Transcript,
p. 324, |. 2-22) The Special Referee granted Witfield |eave to

depose Brian Duran, the other wtness concerning Witfield s

coercive behavior, prior to trial. (July 18, 1996 Oder of
Speci al Referee, p. ).
[Lleave to amend a pleading shall be freely given when

justice so requires and does not prejudice the other party. S C

Rules of Gvil Procedure, Rule 15(a). The decision of whether to

allow a party to anend a pleading rests wth the sound discretion

of the trial judge. Forester v. Smth and Steel Builders, Inc.,

295 S.C. 504, 369 S.E 2d 156, 157 (Ct.App. 1988). Witfield was
granted permssion to, and did, depose the two key w tnesses on
t he abuse of process claimprior to trial. Hence, Wiitfield was
not prejudiced by the anmendnent and the special referee did not
abuse his discretion in authorizing it.
D. The  Speci al Referee did not abuse his
discretion in denying Witfield s notion to
conpel an answer to his request to admt.
Shortly before the trial of this case, Wifield served a
Request to Admt that he had rejected a settlenent proposal from

BOIT to pave Lincoln Boul evard. The special Referee granted

BOTT's notion for . Imredi ately after Waitfield

had forced the postponenment of the trial of this case by having a
Special Referee recuse hinself, +the parties had settlenent
di scussions. The thrust of Witfield s request to admt was that

an offer to pave Lincoln Boul evard was nade by BOIT in settlenent
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of this case and rejected by Witfield.
A settlenment proposal is not adm ssable as evidence at trial.

S. C Rules of Evidence, Rule 408. Hence, the Special Referee

did not err in refusing to conpel BOIT to respond to this request
to admt.

Since Wiitfield has inproperly raised this issue, an
explanation is approriate. The case was originally referred with
finality to Dana Sinkler, Esquire, as Special Referee, on

, the case was scheduled for trial. The day before
BOIT' s counsel met with BOIT' s vice president responsible for the
litigation and BOIT's New York counsel in Charleston to prepare
for trial. About 3:00 p.m that day, M. Sinkler informed counsel
that he had just learned that his partner had been retained to
check the title to the shopping center property by the party
contracting to buy it from BOIT. Wiitfield s counsel had been
informed of this of this fact, and Witfield insisted that this
relationship created a conflict and hence, M. Sinkler should
recuse hinself. Based on Witfield s demand, he did so.

At this tinme, BOIT was in the process of nerging wth another
bank and was anxious to have the law suit resolved as soon as
possi bl e. Wen faced with the delay of finding another Special
Referee and rescheduling the trial, BOIT s vice-president decided
it would be preferable to pay for the paving of Lincoln Boul evard,
which Wiitfield had al ways demanded as a condition to settlenent,
than go through with the nerger with the Ilitigation untried.

Accordingly, counsel was instructed to nmake an offer of BOIT s
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counsel that BOIT would pay for the paving of Lincoln Boulevard in
exchange for the dismssal of the litigation. This information
was given to Witfield s counsel the next day. Bot h counsel
assunmed that this offer would resolve the dispute. Several days
| ater, however, Witfield s counsel called and, in an apologetic
tone, informed BOIT's counsel that Witfield was now denandi ng
that BOIT not only pay for the cost of paving the road, but also
to reinburse him for approximately $50,000 of attorney's fees
incurred by himin this litigation. BOIT refused the counteroffer
and Louis Condon, Esquire, was selected as Special Referee. The
matter then proceeded to trial.

Wiitfield s conduct in rejecting this settlenment offer was
consi stent with his conduct throughout the litigation. Just as he
did wwth Associates in trying to increase his advantage in having
Li ncol n Boul evard paved, he did the sanme in relation to BOIT s
settlenment offer; if a demand is nmade and accepted, the demand was
too low. Hence, up the ante and attenpt to renegotiate from that
poi nt . Wiitfield s rejection of BOIT's denmand was not evidence
that the institution of this action was not for the wulterior
pur pose of coercing BOIT into conveying the Wetlands parcel to him
and participating in the paving of Lincoln Boul evard. Rat her, it
is evidence of his negotiating style making a demand which if
accepted, is rejected and replaced with a greater one.

E. The Special Referee properly awarded BOIT actual and

punitive damages on its counterclaim for abuse of
pr ocess.

QUTLI NE:
NOM NAL ACTUAL DAMAGES ARE PRESUMED
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ATTORNEY' S FEES ARE PROPERLY RECOVERABLE AS ACTUAL
DAMAGES I N AN ABUSE OF PRCCESS CLAIM

PUNI TI VES THUS SUPPORTED BY ACTUAL.

As stated in the Order of Judgnent, the cases of Patterson v.

Bogan, 261 S. C. 87, 198 S E 2d 586 (1973) and Jones v. Ingles
Supermarket, Inc., 293 S.C 490, 361 S E 2d 775 (. App. 1987),

overruled on other grounds by, O Neal v. Bow es, S.C _ , 431

S.E 2d 555 (1993), allow the recovery of actual danages, punitive
damages, and attorney's fees in a cause of action for abuse of
pr ocess. At the hearing on its notion for reconsideration,
Wiitfield asserted that these cases concern an action for
mal i ci ous prosecution, and thus do not apply to an abuse of

process claim However, "(o)nce the tort [of abuse of process] is

proved, the damages recoverable are in general much the sane and

in cases of nmlicious prosecution.” Huggins v. Wnn-Dixie
Geenville, 1Inc., SSC _ , 166 S E 2d 297, 301 (1969
(enphasi s added). Moveover, "(d)amages recoverable for abuse of

process are conpensatory for the natural results of the wong

and may include reconpense for physical or nental injury;
expenses; loss of time; and injury to business, property, or
financial standing." 1d. at , 166 S.E. 2d at 301. I n Huggi ns,

the court concluded there was no error in submtting an abuse of
process claim to the jury for consideration of danmages, even
t hough there was no specific proof as to the nature or extent of
t he damages. |1d.

ADD CONCLUSI ON FOR SECTI ON
V. THE SPECI AL REFEREE PRCPERLY | NCLUDED FEES PAID BY BOIT TO
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| TS NEW YORK COUNSEL FOR SERVI CES RENDERED I N DEFENSE OF THI S

ACTION IN I TS AWARD OF ATTORNEYS FEES I N THE ABUSE OF PROCESS

AND FRI VI LQUS C VI L PROCEEDI NGS SANCTI ONS ACTS.

The New York firm of Jones Day Reavis & Pogue ("Jones Day")
represented BOIT in this case and was actively involved from the
time that Wiitfield this lawsuit in 1992.

A Brian Doran, Esquire of Jones Day acted only as a

wi tness and not as an advocate for the Bank at trial.

Wiitfield contends that M. Doran violated the South Carolina
Rules of Professional Conduct, Rule 3.7(a), when he allegedly
acted in the duel capacity of advocate and w tness on behal f of
BOIT at the trial of this case. (Appel lant Br. ) As a
threshold matter, Wiitfield failed to nake any objection when M.

Doran was called to testify at trial, and thus has failed to

preserve this issue for appeal. E. g., SSI Medical Services, Inc.

v. Cox, 301 S.E 493, 392 S.E.2d 79 (1990) (an issue not raised or
ruled upon by the trial judge cannot properly be presented to an
appel l ate court). Moreover, M. Doran never acted as an advocate
at the trial. A though M. Doran attended the trial in order to
nonitor the proceedings on behalf of BOIT, the trial transcript
clearly indicates that M. Doran never acted as an advocate at the
trial. He did not participate in opening or closing argunents,
exam nation of wtnesses, or any other matters presented to the
Court during the trial. M. Doran's only active participation in
the trial itself was when called to testify about M. Witfield s
ulterior purpose in filing this lawsuit. In fact, in its Brief,

Wiitfield concedes that the law firm of Nexsen Pruet Jacobs

Pollard & Robinson actually conducted the direct and cross
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exam nations of the witnesses as well as any argunents to the
Court. (Appellant's Brief p.47)

B. Brian Doran participated in settlenent discussions
directly with Wiitfield only at the direction of and
consent by Witfield s counsel.

Wiitfield s attorney, Charles Atman, testified that he had
aut horized Wiitfield to contact M. Doran directly to engage in
settl ement negotiations. (Tr. p. 585 and Aff. of Charles S
Al t man) . M. Atman clearly understood that M. Doran was an
attorney representing BOIT. He admtted that BOTT' s attorneys
paid "special attention"” to obtaining his perm ssion for Doran and
Wiitfield to speak directly to each other. (Aff. of Charles S.
Altman). Thereafter, M. Doran engaged in settlement negotiations
with Witfield in an effort to resolve the l|awsuit. Wiitfield
called Doran one or two times a nonth for about six nmonths. (Tr.
p. 556). At trial, M. Doran testified that during the course of
t he phone calls he received from Witfield, he fornmed the opinion
that Wiitfield was engaged in abuse of process by filing and
pursuing this lawsuit. (Tr. p. 562).

Al though Whitfield s own attorneys admt they were aware that
Wiitfield was speaking directly with M. Doran, and approved the
comuni cation, Witfield now clains that M. Doran violated the
South Carolina Rules of Professional Conduct by do so.
(Appellant's Brief pp. 47-48) Specifically, Witfield contends
that during the course of the settlenent negotiations, M. Doran
engaged in dishonest conduct and failed to disclose a fact

necessary to avoid msleading the other party. (Appellant's Brief
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p. __ ) The record is absolutely devoid of any evidence that M.
Doran either mslead or attenpted to deceive Wiitfield during the
course of their settlenment negotiations. Witfield nmakes only the
vague assertion that M. Doran had a duty to disclose his opinion
to Witfield or his attorneys, and that Doran "lured" Witfield
into a fal se sense of security. (Appellate s Brief p. 49).

In effect, Wiitfield now clains that, during the course of
their settlenment negotiations, Doran had a duty to tell M.
Wi tfield: "l believe you are a liar, you knew and authorized
Devel oper to construct the pond on your property, your |awsuit
| acks any nerit whatsoever, and you filed this lawsuit for the
ulterior and inproper purpose of coercing the Bank to conveying
an outparcel of property to you." M. Doran had no such
obl i gati on.

CONCLUSI ON
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For all of the reasons discussed above, the findings and
conclusions of the Special Referee should be affirned, and the
case should be remanded to the Special Referee to award the
additional attorney’s fees and costs incurred by BOIT in defending
t hi s appeal .

Respectful ly subm tted,

Harol d W Jacobs

David J. Parrish

Nexsen Pruet Jacobs Pollard & Robi nson, LLP
200 Meeting Street, Suite 301

Post O fice Box 486

Charl eston, South Carolina 29402

(803) 577-9440

ATTORNEYS FOR APPELLANT

January __ , 1998
Charl eston, South Carolina
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