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Busy Year for ICE

* From May 1 to October 30:

— 45 businesses and 47 individuals
debarred

— 142 Notices of Intent to Fine
totaling $15,865,181

— 45 Final Orders totaling $798,179
— 1,897 cases Initiated
— 1,069 Form I-9 Inspections

* November 19: 1,000 audits
announced
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E-Verify Federal Contractor Rule

 Applies to federal acquisition contracts
— For commercial, non-commercial, or construction services
— Awarded on or after September 8, 2009
— Valued at over $100,000
— With performance periods of over 120 days

e |f contract includes E-Verify clause, employer must verify:
— Existing employees assigned to contract, and

— All new hires even if not assigned to contract

— Optional: employer also has option of verifying all existing
employees
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Employees Covered/
Flow Down Obligations

“Employees assigned to contract” does not include
support staff performing indirect or overhead functions
who don’t perform substantial contract work

Employer not required to verify employees granted active
U.S. security clearances

E-Verify clause Is required in subcontracts flowing from
covered prime contracts If:

— For commercial, non-commercial, or construction services

— Valued at over $3,000

Prime contractors are liable for noncompliance by
subcontractors
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Compliance Timeline

* |f not enrolled, enroll within 30 days of contract
award

— Existing employees:

o Start verification within later of 90 days of enrollment
or 30 days of employee assignment to contract

— New hires:

o Start verification within 90 days of enrollment and
follow 3 day rule

— If choose to verify entire existing workforce, notify DHS
and verify within 180 days of enrollment

NEXSEN PRUET




Compliance Timeline

« |f already enrolled, but not designated as federal contractor,
update company profile within 30 days of award:
— Existing employees:
o Start verification within later of 90 days of enrollment or 30 days
of employee assignment to contract
— New hires:

* If enrolled more than 90 days, follow 3 day rule; if enrolled less
than 90 days, start verification within 90 days of enrollment and
follow 3 day rule

— If choose to verify entire existing workforce, notify DHS and verify
within 180 days of update
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SC Immigration Compliance In the News
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Landscaping company fined for alleged violations of the
state lllegal Immigration Reform Act

BY PRENTISS FINDLAY - THE POST AND COURIER - NOVEMBER &6, 2009

5 Comments (0) " Recommend i=k Print this page BE E-mail this article Share &

a] =2 Maxt Pags n

MOUNT PLEASANT — Pleasant FPlaces, Inc. landscaping faces a $24 000 state fine for alleged violations of
the South Carolina lllegal Immigration Reform Act, officials said Thursday.

BUSINESS JOURNAL

HIOME HNEWS COMMUNITY SUBSCHRIFTIONS HETWWLHKING -

Tuasday, Septarmbar 08, 2009

Immigration audits concern businesses ==

By Ashiey Flelcher Frampton
Published Aug. 18, 2009

Slale investigalers visilad 76 companias lasi month bo ensure compliance with a prosision of South Caralina's
2008 immigration law that recantly kKicked in.
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SC lllegal Immigration Reform Act

o Effective dates for private employers
— July 1, 2009 if 100 or more employees
— July 1, 2010 if less than 100 employees

* Requirements

— Use E-Verify or

— Make sure new hire:

» Has or qualifies for DL or ID card issued by SC DMV

« Has DL or ID card from another state OK’d by SC DMV
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SC LLR Inspections

‘LR South Carolina Department of
° Penaltles Labar, Licensing and Regulation

— Monetary penalties from $100 to $1,000 per violation
— Criminal penalties for false documents or statements
— Suspension or revocation of “imputed license” to employ

workers for “knowing or intentional” violation
— Wrongful discharge cause of action

« Top 3 targeted industries: agriculture, construction,
and manufacturing

 As of October 30, 2009, 600 businesses inspected and
16 cited
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Initial SC Enforcement Issues

Requesting |-9's
— Only handful of federal agencies have right to see them

No advance notice
— ICE gives three days

Request to interview employees randomly
— No basis if documents are in order

Inspecting for employees hired before July 1, 2009
— No basis absent evidence of “knowing or intentional” violation

Selection process
— Raises constitutional issues

NEXSEN PRUET




Status of SC Enforcement Issues

No longer asking for I-9's and affirmatively telling
employers not to produce them

Giving at least three days advance notice

Resolution to inspecting for violations and
Interviewing employees hired before July 1, 2009
iInvolves employer signing statement that it takes
appropriate measures to verify all workers are legal

LLR still stands by selection process
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Internal Audits

With Iincreased enforcement,
error-free 1-9’s critical

Good faith efforts like
Internal audits and training

helpful

Don’t be surprised to find
errors

On regular basis, get trained
staff to check randomly
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Internal Audits

* Form is missing information
— Employee or employer must add it and date and initial

 Form has incorrect information
— Do not use “white out”

— Draw line through it, insert correct information, and date
and initial
« Form is lost
— Get new one completed
— Prepare explanatory memo
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ARRA COBRA Subsidy

Under the American Recovery and Reinvestment Act
Federal government subsidizes
65% of COBRA premiums

For up to 9 months
For “assistance eligible individuals”

Also available for comparable state continuation
coverage
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Assistance Eligible Individual

Individual involuntary terminated (other than
for gross misconduct) between September 1,
2008 and December 31, 2009 *

Who Is eligible for COBRA coverage during

that period

And elects COBRA coverage

ncome limits of $125K (single) or $250K (joint
filer)

_egislative efforts under way to extend
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Involuntary Termination

“Severance from employment due to the
Independent exercise of the unilateral authority
of the employer to terminate the employment . . .
where the employee was willing and able to

continue performing services.”

Includes all employer-initiated terminations,
Including terminations for cause

Does not include resignations or termination due
to death
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When Subsidy Ends

o Earliest of:

— 9 months after subsidy begins
(November 30, 2009 for some)

— End of maximum COBRA period

— First date eligible for other grou
medical plan or Medicare
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Subsidy Process

 AEIl pays 35% of COBRA premium

« Employer fronts remaining 65% of COBRA
premium and gets credit against its payroll

taxes for the same amount

« Aggregate payroll tax credits for COBRA
premiums are reflected on employer’s Form
941
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New EEO Poster

Revised November 2009

Includes information regarding GINA's ban on
employment discrimination based on genetic
Information

Also reflects changes made by ADAAA

Post new poster or new supplement with
September 2002 EEO poster

Both available in English, Spanish, Arabic, and
Chinese
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New EEO Poster

Equal Employment Opportunity is

THE LAW

Prvate Employers, State and Local Governments, Educ ational Institutlons, Employment Agencles and Lahor Organlzations
Applicants o and aroploorsses of moost privats sropbaers, stats and local governrrents, sdweational msttutions,
erophoyTrent agencizs and labor organizations are protected wndar Federal law fromd iseriteination on the following basss:

RACE, FOLOR, REUGION, SEd, HATIONAL ORIGIH

Title VI of the Civil Fights Aot of 1964, &= arrendad, protects applicants and
aropkoorzes froradiscrirodnation i biring, proraobion, dischares, pay, frings benafits,
job training, classificaton, refrral, and other aspects of stopkoyroent, on the basis
of race, colar, religion, =23 fnchuding pre gnancy), or national origing Relizious
dJs:c:nmmatlmmciudes faitin 7 to reasonably accorrood e an sroploee s religious
practices whers the accoromood ation does not inopose wndus hardship.

DISABILITY

Titl=1 and Tite Wof the Arcericans with Diz abiliies Act of 1990, 2= arrendsd, protect
qualifiad individual=s frorn disedrdination on the basis of disability in hiving, prorootion,
dischargs, pay, fings bensfie, job taining, dlassification, raferral, and offer
aspacts of aroployrrent. Disabitity discirination inchudes not makdng reasonable
accorarcodation to e Jmown physical o reentad liritations of an ofher wise quatified
individ wal with adizabiity who i an applicant or stopdoorss, barring wndue hamd=tip,

ABE
The Ags Discritaination in Broployreent Lot of 1967, a5 atrend =d | protacts
applicants and aroplorses diyrears of ags or oldar froma discrirodnation based on

age in hiring, prorootion, dischargs, pa:.(, frmge tenafits, job tmining, classific afion,
referral, and otter aspects of

SE WAGES

In aiid.itimh:\]sax diserirnination probibited by Tite VI of the Civil Fights Act 2=
arcend ad, the Bqual Pay Actof 19653, a0 arrended, probibits s22: disedivodn ation in
the payTrent of wages o worcen and ren perforrring substantiatly equal worly,
in jobs that requirs squal skill, sffort, and responsibiliby, und s sirvilar working
conditions, in the saree astablishorent.

GEHETIFS

Titls I of the Gen st Inforroation Iondiss irination At of 2008 profcts applicants
and ereployass frorodiscrivedn abion based on genetic ndormeation in hiring,
prorootion, dischares, pay, frings benafits, job tmining, classification, referral, and
ctheraspects of sroplovreent. GIMA also reetricts aropboorars" acquisition of genatic
incudas inforraation about genstic task of applicants, arplogmas, or their faraily
rrernbers; the manitestation of dissases or disordars in farity reercbars (farody
rredical history); and requests 1 or receiph of ganetic sarvices by applicants,
aroplarass, or their fardy rrernbers.

RETALIAT 10H

Al of thess Faderal laws probibit coverad entifas fromm retafiating against a
person who filas achargs of discrirodnation, participates in a diseritodn ation
procaading, or otherwisa opposzs an wnlawhu staplboymeent practcs,

WHAT TO DOIF YOU BELIEVE DISCRIM IHATION HAS OcCLURRED

Thers ars sirict tirce firits for filing charges of stoployreent discrirination. To
presarve the ability of BEOC o acton your behalf and to protect your right tofil a
private lavsuit, should you wiiroatedr nead to, you should contact BECS prmoroptly
when d e aton is suspectad:

The 1.5, Equal Eroployreent Cpportunity Cororodssion (EECC), 1806089004000
(ot fraa) or 1-800e82@20 (dlbfree TTY nurmber for md piduats with bearng
irnpairreents). BECC fiald office informnation i= awilabds ot wwkezoe gor or

in rocst tekphone directordss in the TS, Gowrnorent or Federal Gowernrent
szotion. Additiomal mforroation about BECS, inchiding inferoation sbout chargs
filing, is amilable at wwwaeoo gov.
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New EEO Poster

Employers Holding Federal Contracts or Subcontracts

Applicants to and anoplowees of cotopandas with aFaderal governroentcontract or subcontmact
ara protectad undar Fed aral law frorodisedmin abion on fhe following bases:

RACE, FOLOR, REUGION, SEd, HATIONAL ORIGIH

Exzcutive Crder 11246 as arvend =d | prohibits job disedroination on the basis
of race, cobor, religion, S22 or national orging and requires affirrrative action o
ansura aquality of opportun ity in al aspects of aroployroent.

IHDIVIDALS WITH DISABILTIES

Saction WS of the Rehabititabon et of 1972, = arendad, protects qualifiad
individ wals froradisc iroin ation on fha basis Dfd.lsahﬂ.lt_'.rmhrmg, prorootion,
dischargs, pay, frings benafits, job framing, clessification, referral, and

other aspects of stoployroent. Disabitiy d iscrirdnation includes not roaldng
reasonabls aceomoroodation tothe knovn physical or reental lircdtations of an
otherwise qualified md fvidv al with a disabitity who is an applicant or aroployes,
barring unduz hardship. Seetion 52 aleo mquirss that Fedaral confractors take
affirroative action to eropboy and advanes in sropkoyrrent qualifis=d ndiriduals
with dizabilities at afl lavweks of aropdoyren t, including the 2zacutive lewal
DISABLED, RECEWTL SEPARATED, OTHER PROTECTELD,

AND ARMED FORCES SERVICE MEDAL VETERANS

The ¥iztnam B emns' Baadjustnent besdtancs bet of 1974 a arended, 22
565, 4212, prohibits job diseriroination and requites affimative action to stopkoor
and alwancs i smoplovreent disabled veteran s, recantly ssparated welerans (within

thres years of dischargs arrebass fromactive duty), otfer protected vetemns
{wetarans who sarved during a waror in acarnpaisn oraxpedition oo whicha
carnpaign badgs bas tesn authorired), and Arrved Farces service redal whemns
fwetarans who, whils on active duty, participated in a 1S, odlitar yoperation. o0
which an Arreed Forees sarvics redalwas award=d).

RETALATION

Fataliation = probibited againsta pemon who filks a coroplaint of discritoination,
participates in an OBSCF proceading, or otterwiss opposses diserirination
under thess Fedemal laws.

Any person who belisves 2 comtractor has viclated #ts nondiscdreination or
affirroative action obliz ations wndar the authorities abovwe showld contact
irvmced iataly

The Cffice of Fadaral Contract Coropliance Frogranes (OFCCF), 175,
Drzpartrrent of Labor, 200 Constition Avenue, 1 W, Washington, D G

20610, 1-8003W 251 tolbires) or £02) FR3-13F (TTT). OFCOF may abo be
contarted by 2-roail at OFCCRPublie@d ol o or tar calting an OFCCP ragional
or district office, listed i most telphone directaries wnder .5, Governooent,
Drzpartrrent of Labor,

Programs or Activities Recelving Federal Financlal Assistance

RACE, FOLOR, HATIOHAL ORIGIH, SEC

Tn additiom 4o the profctions of Tile VI of the Civil Rights Actof 1964, &
arcendad, Tis VI of the Civil Fights Aot of 1954, as arvendzd, probdbits
diserirednation on fhe basis of race, color or national orgin in prograres or
a:mtesmﬂngéieraifu'maiasmstmwe Eripdoarreent d iserirdnation

& coverad by Tile VT if the prirnary objective ofthe financial assiztancs is
provision of aroployrrent, or whers aropboarcent disoriroin abon cansss ar may
cause diserirvination in providing services under such progmre . Tite I of the
Edueation Arcend reents of 1572 prohibits anoplogreent dizerirmation on fhe
basic of sz in adwcational prograree or activiti=s which receive Fedaral financial
a=ssistancs,

EROC 0408 and GFCEF 508 Viwises Tharkle Wik 11400 Supplement

IHDIFIDUALS WITH DISABILITIES

Saction G of the Fshabilitation Aet of 1973, as arrendad , prohdbits sroployroent
discriroination on the basiz of disability in any prograrn or acthrty which racefres
Fadaral fmancial assistance. Discritomation i probibited in all aspects of
arophoyTrent against persons with disabilitie= who, with or without reascnatbles
accororoodation, can performothe sesantial funetions of the job.

If you beliave you havws tesn discdmimated against in aprograract any

institution which recaives Fadaral ﬁ:mmaiass:siamg yio zhondd irerved iatety
contart the Federal ageney providing such assistance.

EEQCF/E-T (Rewised 11709
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he Lilly Ledbetter Fair Pay Act of 2009

e Signed by President Obama January 29,
2009.

Declares that a discriminatory compensation
decision or other practice that is unlawful
under Title VII, the ADEA, the ADA or the
Rehabilitation Act occurs each time
compensation Is paid pursuant to the
discriminatory compensation decision or
other practice.
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Who is Lilly Ledbetter?

o Supervisor with Goodyear Tire & Rubber in
Gadsden Alabama from 1979 — 1998.

Raises based on performance evaluations. Pay
evels kept confidential.

_ater In her career, she begin to realize she
was making less than similarly situated male
employees.
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EEOC Administrative Charge

An individual wishing to bring a Title VII lawsuit (in a
state without an equal employment agency) must
first file an EEOC charge

In South Carolina, unlike Alabama, there is a state
egual employment agency (SCHAC) and the
individual has to bring a charge.
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Who is Lilly Ledbetter?

o Alleged gender discrimination under Title VII of the
Civil Rights Act.

o Jury Verdict for Ledbetter in excess of $3 million.

» Goodyear appealed to the 11" Circuit, which

reversed the jury verdict.
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Ledbetter v. Goodyear Tire & Rubber
(2007)

Ledbetter appealed to the U.S. Supreme Court.

She claimed each paycheck was a separate
discriminatory employment decision.

Court disagreed and held that Ledbetter’s claim
was untimely.

Ledbetter should have filed an EEOC charge
within 180 days after each allegedly
discriminatory employment decision was made
and communicated to her.
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Ledbetter v. Goodyear Tire & Rubber
(2007)

* In Ledbetter, the U.S. Supreme Court held the
statute of limitations for a gender discrimination and
equal pay act claim commenced upon the original
discriminatory decision and did not restart with each
successive paycheck.

The LLFPA re-starts the statute of limitations each
time an employee recelves a check, thus permitting
suit years after the original discriminatory decision.
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NEW: ADA Amendments Act (ADAAA)

— Americans with Disabilities Amendments Act
of 2008

— Went into effect January 1, 2009

— Expands the scope of
several Important ADA definitions
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What is the ADA?

o Title |

— Prohibits discrimination against a “qualified individual
with a disability”

 \Which employers must comply?
— Private employers with 15+ employees
— Includes part-time employees
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Why was the ADAAA enacted?

 To overrule certain Supreme Court decisions:
Sutton v. United Airlines, 527 U.S. 471 (1999);
Toyota Motor Mfg., Ky., Inc. v. Willlams, 534
U.S. 184 (2002).

To “reinstat[e] a broad scope of
protection to be available under
the ADA.”

Construed “liberally” and in favor of broad
coverage.
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New B ].\0 A. l) Definitions

“Disability”
“Major Life Activity”

_imited Role of Mitigating
~actors

_ower Standard for “Regarded
As” Disabled
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Who is an “individual with a disability”?

E

* An Individual who:

— Has a physical or mental impairment
that substantially limits one or more
major life activities of such
individual

— Has a record of such an impairment

— Is regarded as having such
Impairment
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Who Is a “qualified individual with a
disability” ?

* An individual who:
— Is qualified for a job

— With or without reasonable
accommodation

— Can perform the essential functions of
the job
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ADAAA: “Disability”

« Basic definition remains essentially the same

o But definition should be broadly construed “to
the maximum extent permitted by [the

ADAAA]’

 Now specifically includes impairments that are
either episodic or in remission (if it would
substantially limit major life activity when
active)
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“Major Life Activity” now Iincludes
“Major Bodily Functions”

Functions of the
Immune system

Normal cell growth
Digestive

Bowel

Bladder
Neurological

Brain
Respiratory
Circulatory
Endocrine

Reproductive
Functions




Mitigating Measures

* Pre-ADAAA: Whether a major life activity IS
“substantially limited” depends on effects of
“mitigating measures”

« Post-ADAAA: Most mitigating measures should not
be considered when determining if someone Is

disabled 2O \

— Exceptions: Y A
w @9

j‘
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Examples of Mitigating Measures

Medication for conditions like epilepsy or
depression

Insulin to control diabetes
Prosthetic devices

Walkers, canes, and crutches
Hearing aids
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ADAAA: “Regarded As” Disabled

* Broadened definition

 Because of perceived mental or physical
Impairments

— Regardless of whether perceived to limit major life
activity

 Excludes “transitory and minor” impairments
— Transitory = 6 months or less (actual or expected)
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ADEA WAIVERS

« EEOC Guidance issued July 15, 2009

« Waiver of claims in severance agreements Is
generally valid if employee knowingly and

voluntarily consents to waiver.

* Rules for waivers under Age Discrimination
In Employment Act are defined by statute —
Older Workers Benefit Protection Act.
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“Knowing and Voluntary”
Factors

Written in a manner that can be clearly
understood.

Specifically refers to rights or claims arising

under the ADEA.

Advises the employee in writing to consult an
attorney before accepting the agreement.

Provides employee at least 21 days to consider
the offer.
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“Knowing and Voluntary” Factors
(continued)

 Glves the employee seven days to revoke the
agreement.

 Does not include rights and claims that may
arise after the date on which the waiver is
executed.

 Supported by consideration in addition to
which the employee Is already entitled.
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ADEA WAIVERS

« ADEA waiver will be invalid and unenforceable if an
employer uses fraud, undue influence, or other
Improper conduct to coerce the employee to sign it.

Example: company told employee his termination
resulted from “reorganization.” After a younger
person was hired to replace employee he sued for
violation of ADEA and company changed its position
and claimed he was terminated due to poor
performance. Court found that fraud on the part of
the employer invalidated the waiver.
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ADEA WAIVERS FOR A “GROUP” OF
EMPLOYEES

A “group” Is considered two or more.
45 days to consider the waiver.
“Decisional unit” - the class, unit or group of

employees from which the employer chose the
employees who were and who were not selected
for the program.

Eligibility factors for program;
Time limits for program.
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ADEA WAIVERS FOR A “GROUP” OF
EMPLOYEES

Job titles and ages of all individuals who are
eligible or who were selected for the program
(cannot use age bands broader than 1 year);

Ages of all individuals in the same job

classification or organizational unit who are
not eligible or who were not selected for the
program.
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ADEA WAIVERS

« EEOC Guidance contains Employee Checklist
“What to do when your employer offers you a
severance agreement.”

 Guidance also contains a sample waiver.
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Say Hello To My Friend... GINA!

* GINA: Genetic Information Nondiscrimination Act of 2008

o Title Il: Genetic Information In
Employment Context

o Effective 11/21/2009

* 15 or more employees
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GINA in the Workplace: Collection

o Collection Generally Prohibited

« Some Exceptions:
— Inadvertence
— Leave / accommodation request
— Service offered by employer
— Monitoring of toxic substances
— Commercially available documents
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GINA In the Workplace:
Storage & Disclosure

 Storage Restrictions:
— Maintain Separate File(s)
— Treat as Confidential Information

* Disclosure under limited circumstances:
— Court Order
— Employee’s Written Request
— Compliance Investigation
— Public Health Agency
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GINA in the Workplace:
Discrimination

* Prohibits discrimination based on genetic information
— Disparate impact claims not authorized
— Title VIl framework for damages and reporting

* Includes adversely affecting employee status

 Note: Statutes providing equal or greater protection
unaffected

— N.C.G.S. § 95-28.1A applies to all North Carolina employers.
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Back to the Future
FMLA Military Leave: The Sequel

« 2010 National Defense
Authorization Act

y/ * Effective 10/28/2009

TQ ””7‘””'- : — Military Exigency Leave

|
|
f,
I
I

— Military Caregiver Leave
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Military Exigency Leave:
Qualifying Exigencies

Short-notice deployment
Military events and related activities
Childcare and school activities

Financial and legal arrangements
Counseling

Rest and recuperation
Post-deployment activities
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Military Exigency Leave:
Expansion

* Previously:

— Member of National Guard, Reserves, certain retired
members of Armed Forces

— Called to Active Duty in Support of Contingency Operation
— Why the limitation?
o Now:
— Extends to members of regular armed forces
— “Contingency Operation” removed

— Deployed to a foreign country
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Military Caregiver Leave

« “Covered Servicemember” broadened:

— Includes Veterans
— Window of five years prior to date of treatment

 “Serious Injury or lliness” broadened:
— All: Preexisting injury or iliness aggravated by service

— Veterans: Injury or iliness may manifest itself before or after
Individual becomes a veteran
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Apocalypse Now?
The New FMLA Regulations

o Effective 1/16/09

* Focus on communication and
flow of Information:

— New employer notices

— Some direct communication with
health care provider

— Medical certifications
— Employee notice requirements
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New FMLA Regulations, Continued

 Accounting for FMLA leave time
— |Increments
— Award / bonus

» Release of FMLA claims MH
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