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Cargo travels this nation by truck 
through hundreds of miles and through 
the hands of multiple parties before it 
reaches its destination. During the 
journey, the parties involved in the 
transport of the cargo face constant 
risks for legal liability for damage or 
loss to cargo. When such a loss occurs 
and the shipper asserts a claim, it is 
vital to a successful defense that the 
parties facing a claim understand their 
legal position and what defenses are 
available to them as a result. This 
article addresses the defenses available 
to a company that is either the motor 
carrier, broker, freight forwarder, or 
subcontractor and is intended to 
familiarize the company with the 
nuances of those defenses, particularly 
under the federal statute commonly 
known as the Carmack Amendment. 
As a general rule, the Carmack 
Amendment provides the “exclusive 
cause of action for loss or damage 
to goods arising from the interstate 
transportation of those goods by a 
common carrier.”1 This article does 
not address the situation where the 
shipper and carrier have a contract 
in which they have agreed for the 
Carmack Amendment not to apply.2

Motor Carrier
A direct claim by a shipper against 

a motor carrier is usually governed by 

the Carmack Amendment, 49 U.S.C. 
§ 14706(d). Determining whether 
a trucking company is a “carrier” 
under the Carmack Amendment is 
straightforward: Did the company 
“provid[e] motor vehicle transportation 
for compensation”?3 If so, the company 
will be considered a carrier and can be 
sued for “the actual loss or injury to 
the property.”4 Translated, the phrase 
“actual loss or injury to the property” 
usually means the difference between 
the monetary value of the shipment 
before the damage or loss and the 
monetary value of the shipment 
after the damage or loss. To state 
a prima facie case of liability under 
the federal statute, the shipper must 
show delivery of the goods to the 
carrier in good condition, arrival of 
the goods in a damaged condition at 
the final destination, and the amount 
of damage.5

Often during the transport of 
cargo, multiple trucking companies 
may have carried the cargo on different 
portions of the journey. The Carmack 
Amendment takes into account this 
reality by imposing liability broadly 
on the “receiving carrier,” the 
“delivering carrier,” and the “carrier 
over whose line or route the property 
is transported.”6 However, a shipper 
can only bring a claim under the 
Carmack Amendment against the 
“receiving carrier,” who issues the 
bill of lading, and/or the “delivering 
carrier,” who delivers the cargo to 
its final destination, but cannot 
bring a Carmack Amendment claim 
against an “intermediate carrier,” who 
transports the cargo over a middle 

leg of the journey.7 The receiving 
carrier or the delivering carrier can 
bring a claim against “the carrier over 
whose line or route the property is 
transported” or, in other words, the 
intermediate carrier, to recover what it 
paid under a shipper’s claim.8

Therefore, if a trucking company 
is a receiving or delivering carrier, 
it is probably in the cross-hairs of a 
cargo loss claim under the Carmack 
Amendment by a shipper. However, 
there are defenses available that can 
be employed. Vital to a trucking 
company’s defense is the bill of 
lading, which should limit a trucking 
company’s liability in the case of cargo 
loss or damage. The bill of lading is a 
contractual agreement between the 
shipper and the carrier that governs 
the obligations of both parties during 
the carriage of the cargo and can limit 
the liability for claims arising from the 
carriage. The Carmack Amendment 
specifically allows the bill of lading 
to reduce a carrier’s liability so long 
as the limitation is “reasonable under 
the circumstances surrounding the 
transportation.”9 Generally, a court 
will look at all the circumstances 
during the shipment of cargo in 
determining the reasonableness in a 
liability limitation.10 However, some 
courts have held that a limitation 
of liability provision will be upheld 
unless the carrier intentionally 
destroyed the cargo or absconded with 
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it.11 Therefore, it is vital that the 
trucking company, as an initial step 
in cargo loss litigation, understand the 
limits of its liability under the bill of 
lading, and if the published tariff of 
the motor carrier is incorporated by 
reference into the bill of lading, the 
carrier must similarly understand the 
liability limitation provisions in the 
tariff.

Another important tool in 
reducing a trucking company’s liability 
is the preemption of state law claims 
by the Carmack Amendment. In other 
words, a shipper can only sue the 
company under the federal statute 
and cannot bring any other legal 
claims against the company to seek 
recovery for the damage or loss of 
the cargo.12 The preemption of claims 
outside of the Carmack Amendment 
is very important to a motor carrier’s 
defense because it narrows a carrier’s 
liability to only the “actual loss or 
injury to the property” provided for 
by the federal statute, and nothing 
more.13 For example, the Carmack 
Amendment preempts the right to 
recover attorneys’ fees.14

It is also important for a trucking 
company to understand its liability 
for special damages or consequential 
damages to the shipper. Special or 
consequential damages are damages 
resulting from the damage or loss to 
the cargo other than the “actual loss 
or injury to the property.” A common 
example would be a shipper’s loss of 
business or profits due to damaged or 
lost cargo. It is generally accepted that 
special or consequential damages are 
not recoverable under the Carmack 
Amendment if they were not in 
the contemplation of the shipper 
and carrier when entering into the 
contract for the shipment.15 However, 
if a carrier, at the time of contracting, 
knew that the shipper would suffer a 
specific type of damage other than 
actual loss if the cargo was lost or 
damaged, then the carrier could be 
held liable for such special damages. 
Accordingly, if a shipper includes 
special or consequential damages in 

its lawsuit, a trucking company should 
consider whether those damages were 
contemplated by the trucking company 
at the time of the execution of the 
contract, and if not, the trucking 
company should have a good defense 
to the special damages. 

In addition, motor carriers should 
consider whether the shipper timely 
submitted its claim. The bill of lading 
should provide the time limits for 
presenting a claim, but it cannot be 
less than nine months by statute.16 
Additionally, a trucking company 
should consider whether the lawsuit 
was brought within time limits and, 
again, the bill of lading should provide 
for the time limit for filing claims, but 
it cannot be less than two years.17

Finally, a trucking company can 
avoid liability if it proves that it was 
free of negligence, and the damage 
or loss to the goods was caused by: 
1) an act of God; 2) act of public 
enemy; 3) act of shipper, 4) act of 
public authorities or 5) by the inherent 
vice or nature of the goods.18 These 
defenses were enumerated by the U.S. 
Supreme Court in the 1964 case of 
Elmore & Stahl. They are relatively 
straightforward, self-explanatory and 
mean what they say (although the 
act of God defense may not be so 
self-explanatory to persons who may 
believe in a higher power other than 
God!!). Very little case law exists to 
further explain these defenses.19

Broker
If a company is a broker, it 

cannot be held liable to a shipper 
for cargo loss under the Carmack 
Amendment.20 However, determining 
whether a company is a “broker” is 
not as straightforward as it appears 
and the distinction is blurry. A broker 
is a person or company that is not a 
“motor carrier,” and instead “offers 
for sale, negotiates for, or holds itself 
out by solicitation, advertisement, 
or otherwise as selling, providing, 
or arranging for, transportation by a 
motor carrier for compensation.”21 If a 
trucking company is legally authorized 

to transport cargo, it may not be able 
to fit the definition of a “broker,” 
and may instead be held liable as a 
motor carrier for cargo loss under 
the Carmack Amendment.22 Also, if 
a company is a broker, but has held 
itself out as a motor carrier, although 
not legally authorized as a carrier, 
it may be considered a carrier, and 
sued for cargo loss under the federal 
statute.23 Brokers are registered with 
and regulated by the U.S. Department 
of Transportation.24 The distinction 
between broker and carrier often turns 
on how the company represented itself 
to the outside world. For example, 
a holding company may have a 
subsidiary motor carrier business and 
a subsidiary broker business, all three 
with similar names, and the outside 
world may not understand the subtle 
distinctions between the three. 

Even though a broker cannot be 
sued by a shipper under the Carmack 
Amendment, a broker still can be 
sued by a shipper on state law claims 
such as negligence or breach of 
contract.25 Because the federal statute 
does not apply to claims brought by 
shippers against brokers, the statute 
does not preempt any other claims. 
Indeed, brokers may be found liable 
for not using reasonable care in the 
scheduling, arranging, preparing 
and brokering the transportation of 
cargo.26 In some cases, it may be 
better for a trucking company to be 
considered a carrier and not a broker 
because of the protections given a 
carrier by the Carmack Amendment. 

It may also be helpful to determine 
whether the party who assumed it 
acted as a broker was really acting as a 
freight forwarder.

Freight Forwarder
Related to a broker is the freight 

forwarder, but the freight forwarder is 
subject to liability for cargo loss under 
the Carmack Amendment. A freight 
forwarder is a:

person holding itself out to 
the general public (other 
than as a pipeline, rail, motor, 
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or water carrier) to provide 
transportation of property 
for compensation and in 
the ordinary course of its 
business– (A) assembles and 
consolidates, or provides for 
assembling and consolidating, 
shipments and performs or 
provides for break-bulk and 
distribution operations of 
the shipments; (B) assumes 
responsibility for the 
transportation from the place 
of receipt to the place of 
destination; and (C) uses for 
any part of the transportation 
a carrier subject to jurisdiction 
under this subtitle.27

Importantly, a freight forwarder is 
considered, in terms of liability to 
the shipper, to be both the receiving 
carrier and the delivering carrier, 
even if another carrier is receiving or 
delivering the cargo.28 Accordingly, 
the freight forwarder should avail 
itself of the same defenses available 
to the carrier in defending against 
cargo loss claims brought by a shipper. 
Additionally, a party who considers 
itself a freight forwarder may be 
advised to take a second look to see if, 
in the particular transaction at issue, 
it in fact served as a broker. Perhaps 
the freight forwarder would want the 
Carmack Amendment not to apply 
to claims against it. For instance, in 
the Custom Cartage, Inc. case, the 
court stated that “Custom’s status in 
this transaction is the center of this 
litigation. If Custom was a carrier or 
freight forwarder, it would be liable 
under the Carmack Amendment, 
49 U.S.C. § 14706, for the loss. If 
Custom was merely a broker and not 
a carrier or freight forwarder, then 

Custom would not be liable under the 
Carmack Amendment.”29

Subcontractor
While this player in the cargo 

shipment chain is not expressly set 
forth or defined in the Carmack 
Amendment and is often overlooked, 
the reality is that often the carrier 
who contracts with the shipper will 
subcontract the load to another carrier. 
This carrier is referred to herein as 
the subcontractor. A subcontractor 
who, in the broader sense, is a carrier 
under the Carmack Amendment 
can use the same defenses used by a 
carrier against a shipper. An especially 
important defense is using the liability 
limits in the initial carrier’s bill of 
lading to limit the liability of the 
subcontractor. Courts have held 
that limits on liability for an initial 
carrier may protect the subcontractors 
from claims by shippers. In a recent 
decision, a shipper’s potential recovery 
in a suit against a subcontractor was 
reduced by the limitation of liability 
in the bill of lading between the 
shipper and the initial carrier.30 This 
defense is especially important for a 
subcontractor because it will likely 
have no direct contractual relationship 
with the shipper upon which it 
could contractually limit its liability. 
However, by taking advantage of the 
limitation of liability in the initial 
carrier’s contract with the shipper, a 
subcontractor may be able to protect 
itself. 

It is also important for a 
subcontractor to be able to defend 
itself against claims by initial 
carriers. Often carriers will settle a 
claim brought by a shipper and then 
look to recover what it paid to the 

shipper from its subcontractor who 
may be responsible for the loss. In 
defending a subcontractor, many of 
the same defenses an initial carrier 
would employ against a shipper are 
available to a subcontractor to employ 
against an initial carrier. Accordingly, 
one of the most important defenses 
is the potential contractual limit 
on a subcontractor’s liability in the 
contract between the initial carrier 
and the subcontractor. Another 
defense is the Carmack Amendment’s 
preemption of state law claims against 
a subcontractor. Also, one should 
defend against any special damages 
claimed by an initial carrier for, 
among other things, “handling the 
claim” such as for its damages due to 
increased insurance premiums or a 
fractured business relationship with 
the shipper. As discussed above, in the 
absence of these special damages being 
in the contemplation of the parties at 
the time of contracting, these damages 
should not be recoverable.

In conclusion, cargo damage or 
loss is oftentimes an evitable part of 
the shipping and trucking business. 
Trucking companies should know 
their defenses before the trailers are 
hitched to the tractors. If they are so 
informed, when a cargo loss claim is 
brought, the trucking company will 
have the optimum number of defenses 
available to limit its potential losses. 
While the Carmack Amendment 
provides many avenues for liability 
for a trucking company, it provides 
an array of defenses for that same 
trucking company that an attorney 
can use effectively to defend his or her 
client. 
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