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IS YOUR BUSINESS READY FOR WELLNESS?
CONTROLLING RISING HEALTH CARE COSTS
WITH WELLNESS PROGRAMS

Are you tired of skyrocketing health insurance costs? Do you want to control these costs without
cutting back on the benefits your employees receive? Are you interested in making your employees
more accountable for their health and the impact their health has on your insurance costs?

If so, then you may want to consider implementing a wellness program.

On December 13, 2006, the Internal Revenue Service and Department of Labor finalized regulations
under the Health Insurance Portability and Accountability Act of 1996 (HIPAA) that establish final rules
for the implementation of wellness programs. Under these rules, group health plans can provide rewards
or impose surcharges equal to as much as 20 percent of the cost of coverage based on whether the
covered persons satisfy objective health standards.

This newsletter briefly summarizes these rules and provides some options for reducing health
insurance costs for businesses. In addition, it describes other laws that may affect the structure of
wellness programs.

What is a wellness program?

A wellness program is an arrangement designed to encourage employees to improve their health
or prevent disease, thereby reducing health insurance costs. Wellness programs can take many forms,
including fitness center discounts, heart screenings or other diagnostic tests, prenatal care, and well-
baby visits.

They may also be structured to mandate the satisfaction of certain objective health standards,
such as achieving a cholesterol count of 200. Achieving these standards could reduce costs for covered
persons; for example, those who meet them could qualify for lower premiums. Because of the potential
for discrimination on the basis of health-related factors, this type of wellness program is the subject of
the final regulations under HIPAA.

What do the final HIPAA rules say about wellness programs?

HIPAA generally prohibits discrimination on the basis of health factors. It states in part that when
structuring eligibility provisions or cost-sharing arrangements, group health plans cannot discriminate
against individuals because of any health factor.

Under the HIPAA final rules, however, the IRS and the Labor Department created an exception
allowing group health plans to provide rewards through wellness programs on the basis of a covered
person’s satisfaction of objective health standards. These rewards may come in the form of premium
discounts, waiver of a cost-sharing mechanism (e.g., deductible or co-payment), absence of a surcharge,
or provision of a benefit not otherwise available under the health plan. Rewards may only be provided,
however, if the requirements of the final regulations are met.

What are the requirements for wellness programs?
If a wellness program provides rewards based on satisfaction of objective health standards, certain
requirements must be met to qualify for the exception to HIPAA’'s nondiscrimination rules. Specifically,
the wellness program must satisfy five requirements:

e The reward may not exceed 20 percent of the cost of coverage, including employer and
employee contributions.

e The program must be “reasonably designed to promote health or prevent disease.”

* At least once each year, individuals must be eligible to qualify for the reward.
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e [f it is unreasonably difficult to meet the objective standard because of a medical condition
— for which a plan may require a statement from the affected person’s treating physician —
either a reasonable alternative standard must be made available or the objective standard
must be waived.

e All of the health plan’s written materials must disclose the terms of the wellness program
and describe the reasonable alternative standards.

What are examples of wellness programs meeting these
additional requirements?

Under the HIPAA final rules, a group health plan could offer up to a 20 percent discount on the
cost of employee-only insurance premiums to all participants who take an annual cholesterol test and
achieve a count of 200 or less. If participants cannot achieve this standard within 60 days, the group
health plan would have to work with them to develop an alternative standard that would allow them to
qualify for the discount. This might include following their treating physicians’ advice regarding diet,
exercise, medication, and blood tests.

Another example would be having covered participants achieve a body mass index of between
19 and 26. Participants meeting this standard would then qualify to have the annual deductible waived.
For those who were unable to meet this standard during the plan year, the group health plan may require
them to walk for 20 minutes, three days a week, to receive the same reward. However, if the alternative
walking requirement could not be achieved because of a medical condition, a further reasonable
alternative — such as following the diet and exercise recommendations of the participant’s treating
physician — would have to be made available.

One final example of an acceptable wellness program could entail requiring covered person to
certify they have not used tobacco products during the preceding 12 months. Participants who do not
provide this certification would be assessed a 20 percent premium surcharge. This surcharge may be
avoided through participation in a smoking cessation program, which may serve as a reasonable
alternative.

Must the wellness program be limited to covered employees?

The group health plan generally may make participation in the wellness program mandatory only
for covered employees. In other words, all covered employees could be required to participate in the
wellness program, and those who attain the objective criteria would receive the reward. But participation
may extend to covered dependents as well. In these cases, the reward may be based upon the total
cost (employer and employee portions) of employee and dependent coverage.

When do the HIPAA final rules take effect?

The HIPAA rules governing wellness programs are effective for plan years beginning on and after
July 1, 2007 (January 1, 2008, for calendar year group health plans).

What other laws are applicable?

Even if a wellness plan meets the HIPAA non-discrimination requirements, there are other laws
to consider including the Americans with Disabilities Act (ADA) and the Consolidated Omnibus Budget
Reconciliation Act of 1986 (COBRA).

The ADA does not prohibit employers from implementing a wellness program that promotes good
health and disease prevention. It does, however, generally prohibit covered employers from denying
qualified individuals with disabilities an equal opportunity to participate in or receive benefits from a
wellness program.

For example, although smoking is not generally a qualifying disability under the ADA, it may have
attendant health issues that qualify as disabilities, such as heart disease or asthma. Employers must
therefore be careful that screening smoking in a wellness program is not a pretext for screening people
with disabilities.

The ADA also limits the circumstances in which an employer may require physical examinations
or answers to medical inquiries, both of which are common features of wellness programs.

An employer may request medical information as part of a “voluntary” wellness program. The
Equal Employment Opportunity Commission has explained that a wellness program is “voluntary” as






