g ¢

Internet Website Sales and Proper Use of the Zippo Sliding Scale

for Personal Jurisdiction
BY GARY BEAVER

, & fith the rise of electronic commerce, some
pr%jlﬁ: ners and judges have struggled with applying
the “old law” of personal jurisdiction to the “new ways”
of doing business. More than nine years ago, a federal
district judge made such an application in Zippo
Manufacturing Co. v. Zippo Dot Com, Inc.! In Zippo,
Judge McLaughlin of the Western District of
Pennsylvania, after noting that there were few deci-
sions providing guidance, created a sliding scale of per-
sonal jurisdiction over a defendant based upon the
interactivity of that defendant’s website. At one end,
the defendant enters into contracts with residents of a
foreign jurisdiction that involve the knowing and
repeated transmission of computer files over the
Internet, and personal jurisdiction is proper. At the
opposite end are situations where a defendant has sim-
ply posted information on an Internet website that is
accessible to users in foreign jurisdictions; here, person-
al jurisdiction is not proper. The middle ground is occu-
pied by interactive websites where a user can exchange
information with the host computer; here, jurisdiction
is determined by examining the level of interactivity
and commercial nature of the exchange of information
that occurs on the website.?

Many courts have applauded and applied Judge
McLaughlin’s Zippo website interactivity sliding scale.
Unfortunately, a few have given that scale almost a tal-
ismanic effect rather than performing the heavy lifting
of applying due process principles to the facts of the
particular case before them. The courts that try to use
the Zippo sliding scale as a bright-line test are in error,
as nothing in the Supreme Court’s due process deci-
sions would lead one to conclude that the interactivity
of a website alone should decide the issue of personal
jurisdiction. Indeed, the Zippo court did not use its slid-
ing scale as a bright-line test: Its decision rests more
upon the facts that the defendant had contracted with
about 3,000 forum residents, and seven forum Intemet
service providers, than upon the existence of an inter-
active website. Personal jurisdiction does not “turn on
‘mechanical’ tests,” and the law governing due process
does not change simply because a website is involved in
the case.* “It is the conduct of the defendants, rather
than the medium utilized by them, to which the param-
eters of specific jurisdiction apply.”™

Courts cannot use the three Zippo categories as
bright-line tests—the line is blurred between the sec-
ond and third categories, and the categories do not fully
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account for all of the required due process require-
ments. A rigid application of the Zippo sliding scale
gives short shrift to the “continuous and systematic”
requirement for general jurisdiction and, as to specific
jurisdiction, to whether the defendant deliberately
engaged in significant activities within the forum state
(i.e., what is the level of actual interactivity and was it
purposefully directed by the defendant into the forum
state) or has created continuing obligations and rela-
tionships with forum residents to such an extent as to
create a substantial connection between itself and the
forum state.

The following general principles have emerged
after Zippo:

Website Content. You must examine the website’s
“level of interactivity and commercial nature of the
exchange of information that occurs,” whether or not
the forum state has adopted the Zippo sliding scale. The
Zippo scale helps in evaluating whether a website’s
interactivity tends to create a substantial connection to
the forum state. If a website is passive, it does little to
show such a connection unless it contains advertising
directly targeting the forum state’s residents. If interac-
tive or semi-interactive, then many other due process
factors must be considered.

Advertisements. Website advertising typically can
be accessed on the Internet by anyone anywhere and
rarely shows a particular link to or targeting of the
forum state or its residents, and thus is not “purposeful-
ly directed” to the forum state.® Specific jurisdiction
will not lie for advertising and soliciting unless it is
focused on and targeted to forum residents.”

That the plaintiff suffers its harm in the forum state
is not enough to convert broad-based advertising into
activities focused on forum residents.® Something more
is required, such as actual sales to forum residents
through forum-state distributors or high amounts of
website sales to forum residents.

Federal courts usually do not find personal
jurisdiction on the basis of nationally available adver-
tisements.’ Placing advertisements on one’s website
selling products is akin to publishing an ad in a nation-
al magazine even though the website advertisement is
more passive, because an Internet user must initiate the
contact with the website through an Intemet search or
by typing in the website address.”

Sales. Actual sales made to forum residents
through the website (other than sales initiated by the




plaintiff or its counsel)}—not the potential for sales—

count in whether a “substantial connection” to the

forum state exists."! If a website allows forum buyers to
purchase, then it creates connections with the forum

state when that state's residents actually purchase

through the website. Such sales do not automatically
result in personal jurisdiction over the Internet seller,
however, because the sales may be too insignificant to
justify having the Internet seller defend in that state,

or can be seen as not purposefully directed at the
forum state."

A website sale involves a moderate degree of inter-
activity as it allows the buyer to place an order through
the website but does not necessarily include the exten-

sive contract negotiation, ongoing contractual duties,
and maintenance of the product sold that might be

characterized as creating a “substantial connection” to

the forum state. An

necessarily reflect
action directed at or

fCourts regularly
j-refuse to.

find personal
jurlsdlctlon

Even if the basis
for the lawsuit is

tising and sales, the
plaintiff still must
show sufficient con-
tacts between the
defendant and the
forum state."

Sales Evidence.
While a single con-
tract can be a suffi-

where the
,plamtlff or 1ts
counsel try to
_manufacture it.

cient basis for the exercise of personal jurisdiction if it

creates a substantial connection with the forum state,

if the plaintiff can prove only that the defendant made

a few sales through its website to plaintiff or plaintiff’s
counsel, then the substantial connection required by
due process is lacking—in part because the plaintift
cannot manufacture jurisdiction through its own

unilateral acts. Courts regularly refuse to find personal

jurisdiction where the plaintiff or its counsel try to
manufacture it, and courts can condemn that type of
gamesmanship.”

The sales shown must be made prior to the filing of

the lawsuit.'® The plaintiff may be entitled to some

jurisdictional discovery" regarding defendant’s Internet
sales but not where the plaintiff offers only speculation
or conclusory assertions about the defendant’s conduct

in the forum state.®
General Jurisdiction. The Zippo scale is not well

suited to the general jurisdiction analysis.” Regardless

of the nature of the website as interactive or passive,
the court must still analyze whether the defendant
directed activity in a substantial way into the forum
state such that it is “continuous and systematic.”” If the
Internet seller’s sales in the forum state are insignifi-
cant, then they will be deemed insufficient to allow the
exercise of general personal jurisdiction.? The percent-
age of the seller’s sales in the forum state is not deter-
minative because the seller may be making a huge
volume of sales, such as Microsoft does. The focus is on
whether the defendant’s contacts are substantial for the
forum, not for the defendanc.? m
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A Primer on Discovering the Anonymous Corporate Cybersmearer

BY EFFIE D. SILVA
=gy

& he anonymous disclosure of information about a
cor}:; pany that is false, defamatory, or otherwise poten-
tiatfp-actionable is known as a “cybersmear.” Those who
engage in such acts, or “cybersmearers,” abound on
Internet-based stock message boards, financial chat sites,
and investors’ blogs—and corporate clients are vulnera-
ble to them. With the click of a key, a competitor, credi-
tor, or disgruntled employee can spread defamatory
statements or disseminate proprietary information.

A target of such cybersmearing may sue and seek to sub-
poena identifying information from the Internet service
provider involved.! But subpoenaing identifying information
from providers raises First Amendment concerns. This arti-
cle describes the four most often cited cases addressing this
issue: Columbia Insurance Co. v. Seescandy.com,* In re
Subpoena Duces Tecum to America Online, Inc.,’ Doe v.
2TheMart.com Inc.,* and Dendrite International, Inc. v. Doe

Columbia Insurance Co. v. Seescandy.com

A company filed a trademark infringement suit in fed-
eral court when its trademark was registered as the
domain name “seescandy.com” and sought identifying
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information from a provider. Cognizant of the potential
for discovery as a form of harassment or intimidation, the
Northern District of California required the plaintiff to:
(1) identify the cybersmearer with “sufficient specificity”
to permit the court to determine that the defendant was a
person or entity amenable to suit, (2} describe previous
steps taken to locate that person, (3) establish to the
court’s satisfaction that the complaint could withstand a
motion to dismiss, and (4) file a discovery request with
the court along with a “statement of the reasons justifying
the specific discovery requested as well as identification of
a limited number of persons or entities on whom discov-
ery process might be served[.]” The court ruled in favor of
the plaintiff, compelling disclosure, noting that consumers
were confused by the seescandy.com website.

In re Subpoena Duces Tecum to America Online, Inc.
A year after the Seescandy decision, America Online,
Inc. filed a motion to quash a subpoena seeking dis-
closure of information that would identify certain of
its subscribers. Again the issue was analyzed under a First
Amendment rubric, with an inquiry similar to that in the



