Serving
the
Master

Challenging the
Authority, Power or
Jurisdiction of the

Master-in-Equity

By Bruce Wallace

“We are all apprentices in a craft
where no one ever becomes a master.”
—Ermest Hemingway

Masters-in-equity and special refer-
ees operate only when the circuit
courts refer actions to them.! Rule
53 of the South Carolina Rules of
Civil Procedure governs reference of
matters to the master, but lawyers
need to know how to challenge the
master’s judgment when the mas-
ter acts outside of the scope of the
order of reference. Integral to this
issue is whether challenges are to
the authority and power or subject
matter jurisdiction of the master. If
the former, a party’s ability to chal-
lenge the judgment on appeal may
be significantly limited; if the latter,
the challenge can be raised at any
time, including for the first time on
appeal.? There is currently some
confusion in the decisions of the
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appellate courts of this state: some
Court of Appeals decisions decide
appeals under “subject matter
jurisdiction” analysis, while other
Court of Appeals and Supreme
Court decisions resolve similar
challenges on other grounds,
grounds that contradict the law of
subject matter jurisdiction.

Procedure for referring a case to
the master or referee

“You don’t notice the referee during the
game unless he makes a bad call.”
—Drew Curtis

Rule 53(b) provides all the circum-

stances under which a matter can

be referred to the master-in-equity.
Rule 53(b) sets the parameters for

referring a matter to the master:

In an action where the parties
consent, in a default case, or an
action for foreclosure, some or
all of the causes of action in a
case may be referred to a mas-
ter or special referee by order
of a circuit judge or the clerk of

Quality

court. In all other actions, the
circuit court may, upon applica-
tion of any party or upon its
own motion, direct a reference
of some or all of the causes of
action in a case.

Rule 53 then empowers the
master: “[o]nce referred, the master
or special referee shall exercise all
power and authority which a cir-
cuit judge sitting without a jury
would have in a similar matter.”? In
foreclosure actions or in any action
where a party is in default, the cir-
cuit court or the clerk of court can
refer the matter to the master-in-
equity.* In all other cases, the court
may refer an equitable action to
the master, either sua sponte or on
the motion of any party?

Is consent necessary?

Rule 53(b) also allows any mat-
ter to be referred to the master
“upon consent of the parties.”
However, lack of consent does not
provide a defense to the reference
in some equitable actions. In Smith
Companies of Greenville, Inc. v. Hayes,’
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defendant Hayes appealed the
master’s order, arguing the circuit
court improperly referred the
action to the master because
Hayes did not consent to the refer-
ence. Dispensing with that argu-
ment in a footnote, the Court of
Appeals simply stated “Rule 53(b),
SCRCP, permits the circuit court to
direct a reference of all equitable
matters on its own motion.”

In Roche v. Young Bros., Inc., of
Florence,’ the Supreme Court consid-
ered the reference of a matter to a
special referee, where the defendant
was in default but had made an
appearance. Citing section 14-11-60
of the South Carolina Code, the
defendant argued the circuit court
could only refer the matter to a spe-
cial referee upon consent of the par-
ties.’ In reconciling that statute to
the express terms of Rule 53(a) and
(b), the Supreme Court held that
consent of the defaulting party was
not necessary for reference of the
action to a special referee.’*

The effect of a jury demand

In prior practice, the defendant
had to file an answer before a ref-
erence could be ordered.’? Now,
Rule 53 specifically allows the cir-
cuit court to refer the matter
before the defendant makes a jury
demand: “upon the filing of a jury
demand, the matter shall be
returned to the circuit court.”*®
Thus, in certain circumstances, the
action should be returned to the
circuit court if either party files a
jury demand. However, the S.C.
Court of Appeals has ruled that the
master can sometimes rule on
whether a jury demand is proper
such that return to the circuit
court is not automatic. In Wells
Fargo Bank, N.A. v. Smith, the cir-
cuit court referred a foreclosure
action to the master-in-equity with
the power “to take testimony and
to direct entry of final judgment in
this action under Rule 53(b), SCRCP,
and all matters arising from or rea-
sonably related to such action. The
Master-in-Equity shall retain juris-
diction to perform all necessary
acts incident to this foreclosure
action . ... Under this specific



wording of the order of reference
(“perform all necessary acts inci-
dent to this foreclosure action”),
the Court of Appeals held the mas-
ter properly considered the motion
to strike the jury demand.?

Authority or power of the master

“The wisest have the most authority.”
—Plato

Appeals from masters’ judgments
have addressed more than the
court’s striking of a jury demand.
The Court of Appeals has resolved
several challenges to the power and
authority of the master. The court
considered the appeal of a defen-
dant from a master’s judgment in
Hayes, wherein the circuit court had
referred the action to the master to
foreclose a bond for title.”” The mas-
ter instead canceled the bond and
issued an order requiring the defen-
dant to vacate the premises.'® Hayes
appealed the master’s decision,
arguing the master did not have the
authority to cancel the bond, but
only the authority to foreclose his
interest therein.” On appeal, the
Court of Appeals held “Rule 53(c)
gives the master the power to con-
duct hearings in the same manner
as the circuit court, unless the order
of reference specifies or limits his
powers.”? Because the order of ref-
erence did not limit the master’s
power, then, he was free to cancel
the bond.”* Because the court
decided the case in light of any
“limitation to the master’s power,”
the Hayes court did not use the
term “subject matter jurisdiction.”?_

Similarly, in Smith v. Ocean
Lakes Family Campground,?® the
Court of Appeals considered the
appeal of a defendant where the
master issued his order outside
the time limits imposed in the
order of reference. In Ocean Lakes,
the circuit court referred the
action to the master, requiring that
“the final order shall be filed with-
in 90 days of the date of this order;
otherwise this order of reference is
null and void.”** When the master
filed his final order 145 days after
the reference, and the parties

appealed, the Court of Appeals
held the order was invalid:

the reference expired by its
own terms 90 days after the
date of the order of reference.
At the time the master filed
his order, the case had thus
been withdrawn from him and
returned to the circuit court,
where it remains pending.
Therefore, there has been no
valid order entered in this
case, and the appealed order is
a nullity entered without power
or authority.?

Similarly, in Judy v. Judy,?® the Court
of Appeals summarily dismissed a
challenge to a special referee’s
authority to reform deeds because
the issue was “unpreserved for
appellate review.”” In all three of
these cases, then, the court consid-
ered the challenges in light of the
master’s power or authority, and
never used the term “subject mat-
ter jurisdiction.”

“Subject matter jurisdiction” of
the master

“No mistake is more common and more
fatuous than appealing to logic in
cases which are beyond her jurisdic-
tion.” —Samuel Butler

The Court of Appeals has some-
times couched the appeal of the
power of the master as a challenge
to “jurisdiction,” or “subject matter
jurisdiction.” There are three types
of jurisdiction:

Jurisdiction is generally defined
as ‘the authority to decide a
given case one way or the other.
Without jurisdiction, a court
cannot proceed at all in any
cause; jurisdiction is the power
to declare law, and when it
ceases to exist, the only func-
tion remaining to a court is that
of announcing the fact and dis-
missing the cause.” Specifically,
‘[jJurisdiction is composed of
three elements: (1) personal
jurisdiction; (2) subject matter
jurisdiction; and (3) the court’s

power to render the particular
judgment requested.*

Of the three types of jurisdic-
tion, subject matter jurisdiction
cannot be waived. In Bonney v.
Granger,” a defendant challenged
the master’s jurisdiction to partition
the subject real property because
the claim for partition was raised by
amendment to the pleadings after
the order of reference was filed. The
defendant reasoned that because
the order of reference did not
specifically mention partition, the
master lacked jurisdiction to parti-
tion the property.*® The Court of
Appeals held “[s]ince the master
was authorized to conduct the case
in accordance with the rules of civil
procedure, he had authority to per-
mit amended pleadings and to
enter judgment on the issues raised
by the amendments.”!

Thus, while initially deciding the
case in light of the master’s powers,
in the next breath, the Bonney court
held the defendant had “submitted
to the master’s subject matter jurisdic-
tion to the same extent as if the
matter were before the circuit
court,” and held this jurisdictional
argument to be without merit.*? In
using the term “subject matter juris-
diction,” the court cited the case of
Fox v. Munnerlyn® in support of its
holding. The Fox court did not decide
a challenge to subject matter juris-
diction; in fact, the term appears
nowhere in the Fox decision.

The Supreme Court considered
a master’s jurisdiction in Wachovia
Bank of South Carolina, N.A. v.
Player.?* Initially, the Court of
Appeals sua sponte requested that
the appellants address the master’s
jurisdiction to entertain a Rule
60(b)(4) motion.*> The Court of
Appeals then dismissed the appeal
because the master lacked “subject
matter jurisdiction.”® On writ of
certiorari, the Supreme Court
reversed, noting “[t|he proper con-
struction of the order of reference
is that it gives the master jurisdic-
tion over the case and all matters
arising from it until the master has
performed all the duties assigned
to him.”®” The Supreme Court then
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held “the master had not conclud-
ed his duties under the order of
reference when this Rule 60(b)(4)
motion was filed, and therefore he
had jurisdiction to decide the
motion.”® Therefore, in reversing
the Court of Appeals, the Supreme
Court confirmed that the order of
reference granted the master juris-
diction. The Supreme Court did not
use the term “subject matter juris-
diction,” except where it described
the Court of Appeals’ use of that
term. As a result, Player arguably
does not stand for the proposition
that a challenge to the master’s
power or authority is a challenge to
subject matter jurisdiction.

The Court of Appeals’ contin-
ued use of the term “subject matter
jurisdiction” is evidenced in Wells
Fargo Bank v. Smith, supra, where the
court determined that “once the
case is referred to the Master, he
has subject matter jurisdiction to
resolve the action to the extent the
order of reference provides, and
with the authority a circuit court
judge would have in a similar mat-
ter”*® As a result, the court found
the master had subject matter
jurisdiction to rule on Wells Fargo’s
motion to strike the jury demand,
“as the matter was properly before
the Master pursuant to the order of
reference and our rules of civil pro-
cedure In finding “subject matter
jurisdiction,” the Court of Appeals
relied on both Hayes and Ocean
Lakes Campground.** Again, though,
neither Hayes nor Ocean Lakes
Campground mentions the term
“subject matter jurisdiction.”

When considered in light of a
traditional subject matter jurisdic-
tional challenge, it is easier to see
that challenges to a master’s
authority are something else. In
Normandy Corp. v. S.C. Dep’t of
Transp.,*? the Court of Appeals
decided a challenge to the master-
in-equity’s subject matter jurisdic-
tion to determine the value of land
in a condemnation action.
However, the Court of Appeals ana-
lyzed the issue in light of the circuit
court’s subject matter jurisdiction:

Under the Eminent Domain
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Procedure Act, a circuit court
has the power to hear a con-
demnation action. Additionally,
pursuant to the Uniform
Declaratory Judgments Act, a
circuit court has the authority
to preside over a declaratory
judgment action. The circuit
court may, upon application of
any party or upon its own
motion, ‘direct a reference’ of
some or all of the causes of
action in a case to a master-in-
equity. Once an action is
referred, the master possesses
all power and authority that a
circuit judge sitting without a
jury would have in a similar
matter.®

Analyzing the subject matter juris-
diction challenge under the tradi-
tional subject matter jurisdiction
case law, the Court of Appeals
found the master had jurisdiction
because the circuit court had sub-
ject matter jurisdiction.*
Specifically, the court stated, “the
amount of jurisdictional wetlands
... was properly before the master.
The issue was plainly pled ... in
[the] complaint.”*

The Supreme Court reached
the same result in Linda Mc Co., Inc.
U. Shore.* Defendant Shore chal-
lenged the master’s jurisdiction to
proceed with supplemental pro-
ceedings because the subject judg-
ment had expired. The Supreme
Court curtly rejected the argument,
stating, “the expiration of the judg-
ment ... would not affect the sub-
ject matter jurisdiction of the cir-
cuit court to hear the dispute. The
running of the ten-year period does
not influence the power of the cir-
cuit court to hear disputes related
to section 15-39-30."%

Finally, challenges to a master’s
jurisdiction are not true “subject
matter” challenges because they
can be waived. Traditionally, “[t]he
lack of subject matter jurisdiction
may not be waived, even by con-
sent of the parties[.]"*® However, in
Karl Sitte Plumbing Co., Inc. v. Darby
Dev. Co. of Columbia, Inc.,* the Court
of Appeals found appellant waived
its right to contest the reference to

the master. In Karl Sitte, the plain-
tiff obtained an order of reference
without the consent of the defen-
dant, although consent was
required at the time by the terms
of the South Carolina Code section
15-31-10.>° However, the Court of
Appeals held the defendant “East
Coast ... participated in the refer-
ence proceedings without objecting
or excepting to ... the master’s
appointment, authority, or jurisdic-
tion. East Coast, therefore, waived
any objection ...”* The Court of
Appeals also held the defendant,
by participating without objection,
“waived its right to attack the
authority of the master to enter
final judgment in the action.”?

Practice pointers

“An ounce of practice is worth
more than tons of preaching.”
—Mahatma Gandhi

Because of the appellate courts’
conflicting use of the term “subject
matter jurisdiction” when dis-
cussing challenges to a master’s
authority or power, it is somewhat
confusing whether such challenges
invoke true challenge to subject
matter jurisdiction. To avoid this
confusion, South Carolina lawyers
can and should take action to: (1)
confirm the circuit court’s subject
matter jurisdiction to hear the
matter; (2) use the broad language
of the order cited in Wells Fargo v.
Smith®>® in the order of reference to
ensure the master has the power
and authority to rule on any issue;
and (3) raise all objections to the
master’s jurisdiction, authority or
power before the master and file a
Rule 59(e) motion if those objec-
tions are not sufficiently addressed
in an order by the master.
Similarly, masters-in-equity and
special referees can sua sponte raise
the issue and ask each party if
they challenge the order of refer-
ence or the master or special refer-
ee’s authority or power to decide
any issue pending before the court.
With careful planning and cogent
arguments, the challenged issues
will be raised and ruled on, there-



fore preserving them for appeal
regardless of their nature.

Bruce Wallace is a member in the
Charleston office of Nexsen Pruet.
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